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 Assam Schedule VII, Form No. 132                                      

                                  HIGH COURT FORM No. (J) 2   

                    HEADING OF JUDGMENT IN ORIGINAL SUIT.

               IN THE COURT OF MUNSIFF NO 4. AT GUWAHATI.

                                       DISTRICT- KAMRUP

                             Title Suit Case No. 883/06 

          

 Present:                                                                         Nabajit Bhatta. AJS.  
                                                                                                         MA. LL.B.
                                                                                             Munsiff  No 4, Kamrup,

                                                                                                   Guwahati.

29 th Day  of Aug, 2013

Shri Prafulla Baishya. and ors.                                       ................... plaintiffs. 

                   

-Vs-

Bargaon Unnyayan Samittee. and ors.                         .................. Defendants.

The suit is coming for final hearing  on  30-07-2013  in the presence of:

Mr. P. Deka.                                                                 :Advocate for plaintiffs. 

Mrs. K. Yadav.                                                         : Advocate for Defendants.

               and having stood for, consideration to this day, the court delivered 
the   following Judgment.
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          JUDGMENT

 (A  suit  for  declaration,  recovery  of  khas  possession  and  permanent 
Injunction.)

1. The case of the plaintiffs in brief is that the predecessor of the plaintiffs 
were the owners and possessors of land  measuring 41 Bighas, 1 katha in 
various  Dags  covered  by  old  periodic  Patta  No.7,  in  village-  Avayapur, 
mouza-  Hajo in District  of Kamrup.  In that  patta there are  defferent  dags 
having different  areas. In the said Patta besides other dags, there were two 
dags viz. dag no. 659 and dag no. 1218. Dag. No.659 contains an area of land 
measuring 1 bigha, 3 kathas, 16 lechas and dag. No.1218 contains area of 
land measuring 1 bigha, 3 kathas 2 lechas.

2. That during the re-settlement operation in the year 1957-64 the entire land 
of the old periodic Patta no. 7 of that village re-settled in the name of the 
predecessors  of  the  plaintiffs  and  the  periodic  Patta  no.7  has  been  re- 
numbered as periodic Patta no.2 and all dags were renumbered and the total 
land measuring 41 bigha 0 katha 18 lechas were re-settled in various dags. 
After the death of predecessors the legal heirs enjoyed the same, generation 
after generations. The said Patta land is shown in Schedule- A of the plaint. 

3. That,  when  the  re-settlement  was  done,  the  old  patta  no.7  has  been 
renumbered as Patta no.2 and the old dag no. 659 is renumbered as 485 and 
old dag no.1218 was renumbered as 484 and the two above dags contains 
land measuring 1 bigha 3 kathas 16 lechas and 1 bigha 3 kathas 2 lechas 
respectively which are shown in Schedule - B of the plaint.

4. The Patta land was low lying agricultural land and particularly land of dag 
no.485  and  484  was  very  low  lying  and  the  land  of  dag  no.484  was 
contiguous to the dag no.485 so the pattadars used this land as tank ( fishery) 
and its bank. There was various Jirats of the bank of the fishery.

5. That sometime in the year 1977 one Sri Lakhi Nath Sarma of the same 
village claimed to be the secretary of Bargaon Unnyan Samity made a claim 
before the S.D.C of Hajo that the land shown in the Schedule-B of the plaint 
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was Sarkari land and the said land was used by the villagers as a tank and 
requested the S.D.C. to make the land Sarkari  by cancelling the settlement of 
the land of the two said dags. The S.D.C. Hajo erroneously sent the matter to 
the S.D.C. Kamrup for cancellation of the settlement land of those 2 dags. 
However the then A.D.C Sri P. Basumatary after hearing the parties rejected 
the  claims  as  there  is  no  provision for  cancellation  of  the  periodic  Patta. 
Therefore said Lakhi Nath Sarma preferred an appeal No.58 RA/79 before 
Assam Board of Revenue and Assam Board of Revenue remanded the matter 
to  make  an  enquiry  under  Rule  117  of  Assam Land  Revenue  Settlement 
Rules. Then, the plaintiffs filed a case before the Gauhati High Court, Civil 
Rule No.200/80, but the High court rejected the case holding that it was only 
a case of  remand.  So,  the A.D.C again took the matter  for  hearing.  After 
hearing the parties this time Shri S. Bhagawati. A.D.C , Kamrup allowed the 
settlement these two dags. No. 485 and 484 of the periodic patta no.2, land 
measuring  1  bigha  3  kathas  16  lechas  and  1  bigha  3  kathas  2  lechas 
respectively which are shown in Schedule - B of the plaint to be cancelled by 
his order dated 31-01-87 passed in Misc. Case no.1/86, which was illegally 
done as there is  no provision in the Assam Land Revenue Regulation for 
cancellation Patta.

6. That, being aggrieved, the plaintiffs have file Appeal No.46 RA/87 against 
the order of the A.D.C. Kamrup before the Assam Board of Revenue, but the 
Board also rejected the Appeal.

7.  That,   against  the  decision  of  the  Board  in  Case  No.  46  RA/87  the 
plaintiffs have filed a writ petition No.749/88 before the Gauhati High court 
for setting aside the order of the A.D.C. Kamrup and the Revenue Board but 
the High court also rejected the Writ petition .

8. The said Lakhi Nath Sarma and some other associates attempted to enter 
the suit land for which there was a case U/S 145 Cr.P.C before the Executive 
Magistrate,  Guwahati  being  number  504/79  but  the  Executive  Magistrate 
asked the parties to go to the proper court but suit land was under possession 
of the plaintiffs.

9. That, when the High court rejected the Writ Petition, the plaintiffs filed a 
civil  Suit  against  Sri  Lakhi  Nath  Sarma and Bargaon Unnyan Samitee  as 
defendants before the Senior Civil Judge No.2, Guwahati as T.S No.2/94 for 
declaration of the plaintiffs right, title and interest and for confirmation of 
possession over the suit land. But the suit was withdrawn by the plaintiffs 
with a liberty to file fresh suit.
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10.  After that this suit was filed by the plaintiffs against the defendant on 10-
08-2004 before the Civil Judge, Senior Division No.1, Guwahati which was 
registered as T.S. No. 330/04, later this was transferred for lack of jurisdiction 
to this court. And it was registered as T.S. No. 883/06. 

11.  The plaintiffs have filed this suit for declaration of right, title and interest 
of the plaintiffs over the suit land, declaring the order dated 31.01.87 passed 
by the A.D.C. Kamrup in Misc Case No. 1/86, null and void and also for 
delivery of khas possession to the plaintiffs evicting the defendant No. 3 and 
4  and  their  agents  and  employees  or  successors  in  interest  and  also  for 
permanent Injunction.

12.The defendant  No.3  & 4 are  appeared to  the  suit  and filed  the written 
Statement. The defendant No.1 & 2 have been proceeded ex-parte for their 
non appearance. The defendant no.3 & 4 in their written statement stated that 
the suit is barred by the law of limitation, barred by res-judicata and bad for 
non- joinder and mis-joinder of necessaries parties.  The defendant no. 3 & 4 
also denied the averments made by plaintiff in the plaint. The defendant no. 3 
& 4 specifically states that the tank covered by the Suit land is known as 
“Bargaon Pukhuri” and the village people have been using the water of the 
tank for  drinking water  from very long time.  Later  this  tank was used as 
fishery, was handed over to the Abhayapur Gaon Panchyat by the Fishery 
Department  for  management  vide  Superintendent  of  Fisheries  Memo.  No. 
AFKG 25/66-67/5300 dated 13.03.67.

13.  That in the meantime, Bargaon Unnayan Samittee was constituted by the 
village people of Bargaon. Since that the Samittee has been managing the 
tank as their own property.

14.  That in the year 1978, some of the plaintiffs expressed in the locality that 
the  tank  and  its  bank  are  included  in  their  Patta  and  so  they  asked  the 
secretary of the Bargaon Unnyan Samittee not to fish in the Bargaon Pukhri. 
Then the defendant samittee verified the land record in the office of S.D.C. 
Hajo and in D.C. office, Kamrup and found that in the re-settlement operation 
in 1957-64, these two dags of the suit land included in a Patta being N.K. 
Patta No. 2 standing in the Umacharan Baishya and other, predecessors in 
interest  of  the  plaintiffs.  In  the  draft  record  of  the  village  Abhayapur 
( Bargaon) of the 1923-28 settlement operation these two dags were shown as 
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Jalatan, pukhuri etc. That the Bargaon Unnyan Samittee managed the tank 
and reared the fishes there and in the year 1975 they sold fishes of the tank to 
Late Bishay Ram Baishya, fathe of the plaintiff no. 13 and 14.

15.  The defendants stated that the order passed by A.D.C. Kamrup, Sri S. N. 
Bhagawati on 31-01-87 directing exclusion of the suit dags from the Patta is a 
legally  valid order and the learned A.D.C.  Kamrup,  acted well  within the 
jurisdiction.  Such  order  passed  by  the  learned  A.D.C.  Kamrup  has  been 
confirmed by the Assam Board of Revenue by order dated 16-03-88 passed in 
R.A. Case No. 46(k)/88. The plaintiff did not get any relief by challenging the 
order of the Board of Revenue and their Writ petition being C.R. No.749/88 
before the Hon’ble Gauhati  High Court  was dismissed by the order dated 
21.06.93.

16.The defendant no.3 & 4 pleaded that this court has no jurisdiction to grant 
any relief on the basis of the of the prayer made by the plaintiff as a civil suit 
is barred and is not maintainable U/S 154 of the Assam Land and Revenue 
Regulation  as  the  order  dated  31-01-87 passed  by the  A.D.C.  Kamrup  in 
Revenue Misc Case No.1/86.

                 In view of the plaintiff is not entitled to claim any title, right and  
interest over the suit land. Hence, the defendants pray for dismissal of the 
suit. 

ISSUES:

17.Upon  determination  of  the  rival  pleadings  the  following  issues  were 
formed by my predecessor on 8.12.08

1. Whether the suit is maintainable in its present form ?

2. Whether there is any cause of action for the suit?

3. Whether the suit is bad for non-joinder and non-joinder of necessary 
parties ?

4. Whether the suit is barred U/S 11 of C.P.C.? 

5. Whether the order dated 31-01-87 in Misc Case No. 1/86 passed by 
the A.D.C ( Revenue), Kamrup is liable to be set aside?
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6. Whether the plaintiff is entitled to get the decree as prayed for?  

7. To what relief/reliefs the parties are entitled to?

As per order of the Hon’ble Gauhati High Court dated 18.10.2010 passed in 
CRP 273/12 the following additional issues were framed on 21.11.2012.

8. Whether the suit is barred by the law of limitation?

9. Whether the notice U/S 80 C.P.C. is legal and valid?

10. Whether the court has jurisdiction to entertain the suit of the plaintiffs 
due to bar U/S 154 of the Assam Land and Revenue Regulation?       

18.  In the instant suit the plaintiff has examined two witnesses and similarly 
the defendants examined two witnesses. Plaintiffs along with the defendants 
have also exhibited some documents.

19.  I have heard argument advanced by the learned counsels for the both 
parties.  The defendants  have filed the written argument.  Also perused the 
pleadings of the parties and the evidence on record.

DISCUSSIONS, DECISIONS, AND REASONS THEREOF:

Now let me discuss the materials  on record and try to arrive at  a definite 
finding as regards the issues in this suit.

ISSUE NO.1 Whether the suit is maintainable ?  

 20.  Regarding  the  maintainability  of  the  instant  suit  the  defendant  have 
advanced argument to support their stand. On perusal of the case record it 
reveals that the plaintiffs have made the State of Assam through Secretary, 
land and revenue department as defendant no. 1 and the A.D.C, Kamrup as 
defendant no.2.  Proper court fee has been paid. There was sufficient cause of 
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action. Hence I do not deem it fit to hold the suit as non maintainable. Hence, 
this issue is decided in positive. 

DECISION : The instant suit is maintainable.

 ISSUE NO 2: Whether there is any cause of action for the suit?

21.  In this instant suit the plaintiff in the plaint as well as in evidence stated 
that sometime in the year 1977 one Sri Lakhi Nath Sarma of the same village 
claimed to be the secretary of Bargaon Unnyan Samitee made a claim before 
the S.D.C of Hajo that the land shown in the Schedule-B of the plaint was 
Sarkari  land  and  the  said  land  was  used  by  the  villagers  as  a  tank  and 
requested the S.D.C. to make the land Sarkari  by cancelling the settlement of 
the land of the two said dags. The S.D.C. Hajo erroneously sent the matter to 
the S.D.C. Kamrup for cancellation of the settlement land of those 2 dags. 
However the then  A.D.C Sri P. Basumatary after hearing the hearing the 
parties  rejected the claims as there is  no provision for  cancellation of  the 
periodic Patta. Therefore said Lakhi Nath Sarma preferred an appeal No.58 
RA/79  before  Assam  Board  of  Revenue  and  Assam  Board  of  Revenue 
remanded the matter  to make an enquiry under Rule 117 of  Assam Land 
Revenue Settlement Rules. Then, the plaintiffs filed a case before the Gauhati 
High  Court  Civil  Rule  No.200/80,  but  the  High  court  rejected  the  case 
holding that it was only a case of remand. So, the A.D.C again took the matter 
for hearing. After hearing the parties this time Shri S. Bhagawati. A.D.C , 
Kamrup  allowed  the  settlement  these  two  dags.  No.  485  and  484  of  the 
periodic patta no.2, land  measuring 1 bigha 3 kathas 16 lechas and 1 bigha 3 
kathas 2 lechas respectively which are shown in Schedule - B of the plaint to 
be cancelled by his order dated 31-01-87 passed in Misc. Case no.1/86.

22. That, being aggrieved, the plaintiff have file Appeal No.46 RA/87 against 
the order of the A.D.C. Kamrup before the Assam Board of Revenue, but the 
Board also rejected the Appeal. That, against the decision of the Board in 
Case No. 46 RA/87 the plaintiffs have filed a writ petition No.749/88 before 
the Gauhati High court for setting aside the order of the A.D.C. Kamrup and 
the Revenue Board but  the High court  also rejected the Writ  petition on 
21.06.93. The plaintiffs also pleaded that said Lakhi Nath Sarma and some 
other associates attempted to enter the suit land for which there was a case 
U/S 145 Cr.P.C before the Executive Magistrate,  Guwahati being number 
504/79 but the Executive Magistrate asked the parties to go to the proper 
court but suit land was under possession of the plaintiffs. The plaintiff also 
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stated that the defendant no 3 & 4 entered to the suit land on 19-06-97, when 
the T.S. No. 2/94 was dismissed on default.

           

So, perusal of the pleading it reveals that there are several cause of action for 
the suit.

DECISION: Accordingly issue no 2 is decided in favour of the plaintiff.

Issue  No.3:   Whether  the  suit  is  bad  for  non-  joinder  and  mis-joinder  of   
necessary parties ?

23. Regarding the issue of the instant suit the defendants have stated that the 
suit is bad for non- joinder of necessary parties  and the suit  land bearing 
Patta No.2 there are different co- pattadars with their separate portion. So, the 
suit is bad for non- joinder of the other co-pattadars of the suit land. But, from 
perusal of the plaint and evidence it reveals that other co- pattadars are not 
interested party, because there was no pleading of the plaintiffs for or against 
the co- pattadars. On perusal of the case record it reveals that the plaintiffs 
have  made  the  State  of  Assam  through  Secretary,  land  and  revenue 
department as defendant no. 1 and the A.D.C, Kamrup as defendant no.2, and 
both of them are necessary parties.

              Hence, I do not deem it fit to hold the suit is bad for the non-joinder 
and mis- joinder of necessary party. 

 DECISION : This issue is decided in favour of the plaintiff. 

 ISSUE No 4: Whether the suit is barred U/S 11 of C.P.C.?  

24. The defendant pleaded that the suit is barred by the res-judicata. From 
perusal of the plaint it  reveals that when the High court rejected the Writ 
Petition,  the plaintiffs  filed a civil  Suit  against  Sri  Lakhi Nath Sarma and 
Bargaon Unnyan Samittee as defendants before the Senior Civil Judge No.2, 
Guwahati  as  T.S  No.2/94  for  declaration  of  the  plaintiffs  right,  title  and 
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interest  and  for  confirmation  of  possession  over  the  suit  land.  Later  new 
engaged advocate found that in that case the Government of Assam was a 
necessary party so, the plaintiffs were advised to withdraw the T.S. No. 2/94 
with a permission to re- file after due service of notice to the State of Assam 
U/S 80 C.P.C. And accordingly, the suit T.S. No.2/94 was withdrawn by the 
plaintiffs vide order of the court dated. 26.03.03 with a liberty to file fresh 
suit.

 25. After that on 10-04-2004 this suit was filed by the plaintiffs against the 
defendants before the Civil Judge, Senior Division No.1, Guwahati  where the 
State  of  Assam  and  the  A.D.C.  Kamrup  were  made  party,  which  was 
registered as T.S. No. 330/04, later this was transferred for lack of jurisdiction 
to this court for disposal. And it was registered as T.S.No. 883/06.  So, the 
earlier Suit T.S No. 2/94 was not finally decided, but was only withdrawal by 
the plaintiffs with a liberty to file a fresh suit. And accordingly this suit was 
filed by the plaintiffs. 

     Hence, I deem it fit to hold the suit is not barred U/S 11 C.P.C.  
So, this is decided in negative of the defendants.

 DECISION: The issue is decided in favour of the plaintiffs.

ISSUE No.8: Whether the suit is barred by the law of limitation ?

26. Regarding the issue of limitation in the instant suit the defendants have 
advanced argument to support their stand. On perusal of the case record it 
reveals  that  in  1977 the secretary  of  the Borgaon Unnyan Samittee  claim 
before the S.D.C. Hajo for making the land of the Schedule- B of the plaint as 
Sarkari land. So, cause of action 1st arose in the year 1977. In the plaint it is 
also stated that by order dated. 31-01-87 the A.D.C Kamrup cancelled the 
settlement of the suit land. So, first cause of action arose in the year 1977 and 
thereafter the cause of action arose on 31-01-87.  The plaintiffs have prayed 
for declaration of right, title and interest of the plaintiffs over the suit land, 
declaring the order dated 31.01.87 passed by the A.D.C. Kamrup in Misc 
Case No. 1/86, null and void. This suit was filed on 10-08-2004 after 17 years 
of the 2nd cause of action arose. So, the suit was not filed within 3 years as per 
Sec.58 of the limitation Act, 1963. Right to sue was first occurred on 31-01-
87. 

             So, I deem it fit to hold the suit is barred by the law of limitation.
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DECISION : This issue is decided in favour of the defendants. 

ISSUE No.9: Whether the notice U/S 80 C.P.C. is legal and valid?

27. In the argument the learned advocate of the defendant no 3& 4 stated that 
the contents and the service of notice U/S 80 C.P.C. are beyond the provision 
of Sec. 80 C.P.C. and non- compliance of the provision of the Sec.80 C.P.C, 
hence,  the suit against the defendants are not maintainable. On other hand, on 
perusal of the Ext- 4, Ext- 4 (ka) and Ext-4 (Kha) filed by the plaintiffs it 
reveals  that  the  Notice  U/S  80  C.P.C  was  served  and  received  by  the 
defendant  no.1  on  26.02.04.  And  notice  U/S.  80  C.P.C.  was  duly  served 
through due procedure of law and valid in the eye of law.

DECISION : This issue is decided in favour of the plaintiffs. 

ISSUE No. 10: Whether the court has jurisdiction to entertain the suit of the 
plaintiffs due to bar U/S 154 of the Assam Land and Revenue Regulation? 

      

28. In this case the plaintiffs prays the reliefs for declaration of right, title and 
interest of the plaintiffs over the suit land, declaring the order dated 31.01.87 
passed by the A.D.C. Kamrup in Misc Case No. 1/86, null and void and also 
for delivery of khas possession evicting the defendant No. 3 and 4 and their 
agents  and  employees  or  successors  in  interest  and  also  for  permanent 
Injunction. So, from the statement of the plaintiffs in the plaint it is found that 
the  relief  sought  by  the  plaintiffs  are  based  on  an  order  dated  31-01-87, 
passed by the A.D.C Kamrup acting as revenue officer and so as per Sec.154 
of the Assam Land and Revenue Regulaation,1886, barred to challenge the 
same in the civil court. Sec-154(a) of this Regulation bars the civil court to 
exercise jurisdiction regarding “Questions as to the validity or effect of any 
settlement.”  Sec-154(m)  of  this  regulation  bars  the  civil  court  to  exercise 
jurisdiction  in  regards  “any  matter  respecting,  which  an  order  expressly 
declared by this Regulation to be final, subject to the provisions of sec-151 of 
this Regulation, has been passed.” The Assam Board of Revenue as well as 
the highest court of the state already held that the order passed by the A.D.C. 
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Kamrup is final. So, it can not be interfered and set aside by the civil court. 
On perusal of the Ext-W4: the Judgment of the High Court dated 21.11.95, 
passed  in  W.A No.  124/93  arising  out  of  C  No.749/88,  it  reveals  that  it 
referred Sec.62 of the Assam Land and Revenue Regulation that if the party 
can have right in the suit property then they file suit for declaration of title 
and possession. But in this suit the plaintiffs in contrary to the Sec.62 of the 
Regulation which is totally reflected in the prayer made in the plaint itself so 
the bar of Sec.154 of the Assam Land and Revenue Regulation, 1886.

So, the civil court has no jurisdiction in this suit to declare the order 
dated 31-01-87 of the A.D.C, Kamrup null and void, due to bar U/S 154 of 
the Assam Land and Revenue Regulation? 

DECISION : This issue is decided in against the plaintiffs.  

ISSUE No. 5 & 6: Whether the order dated 31-01-87 in Misc Case No. 1/86 
passed by the A.D.C ( Revenue), Kamrup is liable to be set aside? and

Whether the plaintiff is entitled to get the decree as prayed for?  

29. That plaintiff no.1 as PW-1 also stated that sometime in the year 1977 one 
Sri  Lakhi  Nath Sarma of the same village  claimed to be the secretary  of 
Bargaon Unnyan Samitee made a claim before the S.D.C of Hajo that the land 
shown in the Schedule-B of the plaint was Sarkari land and the said land was 
used by the villagers as a tank and requested the S.D.C. to make the land 
Sarkari by cancelling the settlement of the land of the two said dags. The 
S.D.C.  Hajo,  erroneously  sent  the  matter  to  the  S.D.C.  Kamrup  for 
cancellation of the settlement land of those 2 dags. However the then  A.D.C 
Sri P. Basumatary after hearing the hearing the parties rejected the claims as 
there is no provision for  cancellation of the periodic Patta.  Therefore said 
Lakhi Nath Sarma preferred an appeal No.58 RA/79 before Assam Board of 
Revenue  and  Assam Board  of  Revenue  remanded  the  matter  to  make  an 
enquiry under Rule 117 of Assam Land Revenue Settlement Rules. Then, the 
plaintiffs filed a case before the Gauhati High Court Civil  Rule No.200/80, 
but the High court rejected the case holding that it was only a case of remand. 
So, the A.D.C again took the matter for hearing. After hearing the parties this 
time Shri S. Bhagawati. A.D.C , Kamrup allowed the settlement these two 
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dags. No. 485 and 484 of the periodic patta no.2, land  measuring 1 bigha 3 
kathas 16 lechas and 1 bigha 3 kathas 2 lechas respectively which are shown 
in Schedule - B of the plaint to be cancelled by his order dated 31-01-87 
passed in Misc. Case no.1/86. That, being aggrieved, the plaintiff have file 
Appeal  No.46 RA/87  against  the  order  of  the  A.D.C.  Kamrup  before  the 
Assam Board  of  Revenue,  but  the  Board  also  rejected  the  Appeal.  That, 
against the decision of the Board in case no. 46 RA/87 the plaintiffs have 
filed a writ petition No.749/88 before the Gauhati High Court for setting aside 
the order of the A.D.C. Kamrup and the Revenue Board but the High court 
also  rejected  the  Writ  petition.  Hence,  the  plaintiffs  file  the  suit  for 
declaration  of  right,  title  and  interest  of  the  plaintiffs  over  the  suit  land, 
declaring the order dated 31.01.87 passed by the A.D.C. Kamrup in Misc 
Case No. 1/86, null and void and also for delivery of khas possession evicting 
the defendant No. 3 and 4 and their agents and employees or successors in 
interest and also for permanent Injunction.

30. The PW-1 has exhibited some document as follows: 

Ext-1: The certified copy of Jamabandi. 

Ext-1( Ka) : The Note of order of the A.D.C. Kamrup. 

Ext-2(1) to Ext-2 (9): The land revenue receipts.

Ext-3: The order passed in T.S. 2/94 of withdrawal ad permission to file fresh 
suit.

Ext-4: The copy of notice U/S. 80 C.P.C.

Ext-4 (ka): The postal receipts.

Ext-4 ( kha): The acknowledgment receipt.

 

31. The Defendant no 3 as DW-1 has stated that the tank covered by the Suit 
land is known as “Barrgaon Pukhuri” and the village people have been using 
the water of the tank for drinking water from very long time. Later this tank 
was used as fishery, was handed over to the Abhayapur Gaon Panchyat by the 
Fishery Department for management vide Superintendent of Fisheries Memo. 
No. AFKG 25/66-67/5300 dated 13.03.67. The DW-1 has  also stated that the 
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order passed by A.D.C.  Sri S. N. Bhagawati on 31-01-87 directing exclusion 
of the suit dags from the Patta is a legally valid order and the learned A.D.C. 
acted well within the jurisdiction. Such order passed by the learned A.D.C has 
been confirmed by the Assam Board of Revenue by order dated 16-03-88 
passed in R.A.  Case No. 46(k)/88.  The plaintiff  did not  get  any relief  by 
challenging the order of the Board of Revenue and their Writ petition being 
C.R. No.749/88 before the Hon’ble Gauhati High Court was dismissed by the 
order dated 21.06.93.

32.  The DW-1 has  exhibited  the  following documents  in  support  of  their 
claim.

Ext-O:  is the certified copy of the order 12.12.85 passed by the Hon’ble High 
Court in Civil Rule No. 200/1980.

Ext-U: is the order dated 23.2.82 passed by the Executive Magistrate U/S 
145/146 Cr.P.C. in case no. 504 M/79. 

Ext- Y (1) : is the signature of the Executive Magistrate.

Ext-V: is the order dated 29.01.87 passed by the D.C. Kamrup.

Ext-W 1 :  is the Judgment  dated 16.03.88 passed by ABR in case NO.46 
RA/K/87.

Ext-W 2 : is the Judgment dated 19.02.80 passed in 58 RA/79 by ABR.

                Ext-W 3: is the order dated 21.6.93 in CR No. 749/88.

Ext-W 4: is the Judgment of the High Court dated 21.11.95, passed in W.A 
No. 124/93 arising out of C No.749/88.

33.  I  have  gone  through  the  entire  pleading,  evidence  on  record  and  the 
Exhibits of the both parties. From the plaint itself it is found that the entire 
claim of the plaintiff are based on a draft Jamabandi of Patta No.2 in the year  
1957-64 (Ext-1). The plaintiff except the draft Jamabandi has not produced 
any  other  documents  to  establish  their  title.  There  are  nothing  has  been 
mentioned  in the plaint regarding the final Jamabandi after that period. The 
draft jamabandi is not the final document for establishing the title. So, on the 
basis of sole document right title can not be declared. The defendants relied 
upon two citations.
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a) In 2010(5) SCC 382 State of UP- Vs- Hyderabad P. Pvt. Ltd, held 
that entry in revenue record alone may not be sufficient as conclusive proof 
of title nor can be relied on for proof of establishing the title as such. 

b) In 2007(2) GLT 962 Rupan Kishan-Vs- Narayan Das & ors, held 
that  mere  existence  of  patta  in  the  name  of  plaintiffs  would  not  be 
sufficient for declaration of title in their favour.

34. The plaintiffs failed to give evidence regarding possession of the suit land 
and only giving statement that they are in possession since their predecessors, 
which is not sufficient to prove the possession of the suit land. The plaintiffs 
on failure to give documentary evidence regarding the title of the plaintiffs, 
the  plaintiffs  have  to  prove  their  title  by  giving  other  evidence  but  the 
plaintiffs have failed which reveals from the evidence of the PWS. On other 
hand the revenue authority, as well as the Board of Revenue have found and 
observed that the suit land is in the possession of the public since 1955 and on 
the basis of all the Revenue Courts and the Hon’ble High Court could not 
held that  the order  of  the A.D.C.  Kamrup is  invalid.  On the basis  of  the 
revenue court as well as the Hon’ble High Court has held that in the matter of 
cancellation of patta the A.D.C. has rightly exercised his power.

35. That,  the documents exhibited by the plaintiffs Ext1 to Ext-11 are not 
sufficient for declaring the title and possession of the plaintiffs.  The PW-1 
and the PW-2 are the brothers, and no independent witness is examined by 
the plaintiffs. Further the plaintiffs have prayed for the decree for declaration 
of right, title and interest of the plaintiffs over the suit land, declaring the 
order dated 31.01.87 passed by the A.D.C. Kamrup in Misc Case No. 1/86, 
null and void, but the plaintiff neither filed the said order dated 31-01-87 in 
the  court  nor  the  same  has  been  proved,  so  no  decree  can  be  passed  in 
absence of the said document. 

36. So, from the statement of the plaintiffs in the plaint it is found that the 
relief sought by the plaintiffs are based on an order dated 31-01-87, passed by 
the A.D.C Kamrup acting as revenue officer  and so as per Sec.154 of the 
Assam Land and Revenue Regulation,1886, barred to challenge the same in 
the civil court. Sec-154(a) of this Regulation bars the civil court to exercise 
jurisdiction  regarding  “Questions  as  to  the  validity  or  effect  of  any 
settlement.”  Sec-154(m)  of  this  regulation  bars  the  civil  court  to  exercise 
jurisdiction  in  regards  “any  matter  respecting  ,  which  an  order  expressly 
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declared by this Regulation to be final, subject to the provisions of sec-151 of 
this Regulation, has been passed.” The Assam Board of Revenue as well as 
the highest court of the state already held that the order passed by the A.D.C. 
Kamrup is final. So, it can not be interfered and set aside by the civil court. 

37.  On  perusal  of  the  Ext-W4:  the  Judgment  of  the  High  Court  dated 
21.11.95, passed in W.A No. 124/93 arising out of C No.749/88, it reveals 
that it referred Sec.62 of the Assam Land and Revenue Regulation that if the 
party can have right in the suit property then they file suit for declaration of 
title and possession. But in this suit the plaintiff in contrary to the Sec.62 of 
the Regulation which is totally reflected in the prayer made in the plaint itself 
so the bar of Sec.154 of the Assam Land and Revenue Regulation, 1886. 

DECISION: Both the issues are decided in against of the plaintiffs.

ISSUE No.7: To what relief/reliefs the parties are entitled to?

38. In view of aforesaid discussion more particularly in issue no. 5, 6, 8 & 10 
it is held that plaintiffs are not entitled to these relief as prayed for in the 
plaint.

             So, that as per finding of the crux issues No.5, 6, 8& 10 this issue is 
decided in against of the plaintiffs holding that the plaintiffs are not entitled to 
any decree and relief.

DECISION: The issue No.7 is decided in against of the plaintiffs.

                                        ORDER. 

           The suit is of the plaintiffs is dismissed on contest with cost. 

           Prepare the decree accordingly.              

           Given under my hand and seal of this court on the 29 th  day of Aug, 
2013.
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                                                                                     Nabajit  Bhatta.

                                                                                                        Munsiff NO 4, Kamrup.

                                                                                                                        Guwahati.

                                                                          
    

 APPENDIX

Exhibits of the Plaintiffs:

Ext-1: The certified copy of Jamabandi. 

Ext-1( Ka) : The Note of order of the A.D.C. Kamrup. 

Ext-2(1) to Ext-2 (9): The land revenue receipts.

Ext-3: The order passed in T.S. 2/94 of withdrawal ad permission to file fresh 
suit.

Ext-4: The copy of notice U/S. 80 C.P.C.

Ext-4 (ka): The postal receipts.

Ext-4 ( kha): The acknowledgment receipt.

Exhibits of the defendants

Ext-O:  is the certified copy of the order 12.12.85 passed by the Hon’ble High 
Court in Civil Rule No. 200/1980.

Ext-U: is the order dated 23.2.82 passed by the Executive Magistrate U/S 
145/146 Cr.P.C. in case no. 504 M/79. 

Ext- Y (1) : is the signature of the Executive Magistrate.

Ext-V: is the order dated 29.01.87 passed by the D.C. Kamrup.

Ext-W 1 :  is the Judgment  dated 16.03.88 passed by ABR in case NO.46 
RA/K/87.

Ext-W 2 : is the Judgment dated 19.02.80 passed in 58 RA/79 by ABR.
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      Ext-W 3: is the order dated 21.6.93 in CR No. 749/88.

Ext-W 4: is the Judgment of the High Court dated 21.11.95, passed in W.A 
No. 124/93 arising out of C No.749/88.

WITNESSES

Plaintiff’s witnesses

PW -1: Sri Prafulla Baishya.

PW-2: Sri Narayan Baishya.

Defendant’s witnesses

DW 1: Sri  Lakhi Nath Sarma.

DW2: Sri Ganesh Das.

The following are the citation on the point raised: 

By the plaintiff:

1. AIR 1992 MP 286 State of MP –Vs- M/S Hariom Genaral Industries.

2. AIR 1997 SC3867, Commissioner of Servey and ors-vs- Kunsam & ors.

3. AIR 1969 SC 674 Raghunath Das-Vs- U.O.I.

4. 2003 AIR SCW 129 Mahila Bajrangi & ors- Vs- Badribai and ors.

5. (1989) 2 GLR 377 Gopesh Ch. Das- Vs- State of Assam.

6. AIR 1990 Gauhati 17, Daulatram- vs- State of Assam and ors.

7.  AIR 1953 SC 225, Hiralal and ors-vs- Badkulal and ors.

By the defendants: 

1. 2012(6) SCC 430 A Shanmegam -vs- Ariyak.

2. 2012 (8) SCC 706 Church of Crist – vs- Posiniaman education trust.

3. 2012 (8) SCC 148 U.O.I –vs- Ibraham.

4. 2004 (7) SCC 708 Syed Md. Masur Kunbi- Vs- Badagagar J. Dharar.

5. 2010(5) SCC 382 State of UP- Vs- Hyderabad P.Pvt. Ltd.

6. 2007(2) GLT 962 Rupan Kishan-Vs- Narayan Das & ors.
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7. 2000(2) SCC 223 U.O.I –Vs- ELD Parry ( India Ltd).
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