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Form No. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup

IN THE COURT OF CIVIL JUDGE NO.3, KAMRUP, GUWAHATI

Present: Shri Jaspal Singh, AJS,
Civil Judge No.3,
Kamrup, Guwahati.

Friday, the 30th day of August, 2013.

Title Suit No. 127 of 2005
Shri  Brahma 
Thakur...............................................................Plaintiff

versus

1. M/s Geetanjali Enterprise

2. Shri Mohan Kumar Jha................................................Defendants

This suit coming on for final hearing on 28.05.13, 02.07.13, 
09.07.13, 10.07.13, 05.08.13 in presence of:–

Advocate for the Plaintiff: Mr. D. Nandi 
Advocate for the Defendants: Mr. R. Bordoloi

And having stood for consideration to this day, the Court 
delivered the following judgment:--

J U D G M E N T

1. This is a suit for ejectment and recovery of arrears of 

rent and electrical charges, etc.

The case of the plaintiff

2. In February,  1999,  the  defendant no.  2,  who is  the 

proprietor  of  defendant  no.  1  firm,  took  a  shop  room 

measuring 18 feet by 9 feet 4 inches from the plaintiff at a 

monthly  rent  of  Rs.  5,500/-  which  was  inclusive  of  the 

electricity charges. The rent was payable within 1st to 7th 

day of  every successive month.  The defendant no.  2 had 
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made payment of a sum of Rs. 51,000/- as advance.  In 

January, 2000, the defendants took the attached back side 

room measuring 9½ feet by 9 feet 4 inches and the monthly 

rent for that was agreed as Rs. 3,500/-. Accordingly, the 

total  monthly  rent  for  the  shop room and the  back side 

attached room was Rs. 9,000/- with effect from the month 

of January, 2000. The monthly rent of the shop room was 

enhanced to Rs. 6,600/- after expiry of three years i.e. with 

effect from 01.04.2002. The monthly rent of the back side 

room was nominally  enhanced to  Rs.  3,700/- with  effect 

from 01.01.2003 and the electrical charges were separated 

from the rent. Thus, the total monthly rent of the tenanted 

suit  premises was re-fixed at  Rs.  10,300/- and electrical 

charges  were  separated  from  the  monthly  rent.  The 

defendants  were  utilising  the  backside  room  as  their 

godown but later on they removed the middle partition and 

converted both the rooms as one room. The advance sum of 

Rs.51,000/- was entirely liquidated on adjustment with the 

monthly rent @ Rs. 1,500/- per month on the request of the 

defendants.

3. Since  the  inception  of  tenancy  till  the  month  of 

February, 2003, the defendants were regularly making the 

payment of monthly rent and electricity charges. But, since 

the month of March, 2003, the defendants have not been 

making any payment of monthly rent or electricity charges. 

In the month of  March, 2003, the defendant no.  2 along 

with his associates formed an association under the name 

and style of Ganeshguri Wholesalers Association and served 

a  letter  dated  04.03.2003  to  the  plaintiff  and  stopped 

payment  of  the  monthly  rent  and electricity  charges.  On 

17.06.2003,  Shri  Ram Sagar Kamat,  one of  the defaulter 
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tenants  of  the  plaintiff,  lodged  an  ejahar at  Dispur  PS 

levelling false allegations against the plaintiff. Thereafter, on 

persuasion by local elderly persons and at the instance of 

the O/C, the plaintiff and the defendant no. 2 and his other 

associates  agreed  to  settle  their  disputes  through 

Panchayat. Panchayat meetings were held on different dates 

in the month of July, 2003, and after hearing both the sides 

including other defaulting tenants, the Panchayat directed 

the defaulting tenants including the defendant no. 2 to clear 

their entire dues to the plaintiff  on or before 31.07.2003. 

But,  they  neither  paid  any  rent  nor  paid  any  electricity 

charges. It may be stated here that fire broke out in the 

tenanted premises twice on 20.09.2003 and 23.09.2003 as 

a result of which electrical wirings were damaged and the 

ASEB had to disconnect the power supply. The defendant 

no. 2 and other defaulting tenants, suppressing all material 

facts, filed T.S. 270/2003 with injunction application and 

on  30.09.2003  obtained  an  ex  parte order  to  maintain 

status  quo as  regards  the  suit  property.  However,  the 

injunction application was eventually dismissed on contest 

on 03.08.2004 and thereafter they withdrew the said T.S. 

270/03  unconditionally.  During  the  pendency  of  T.S. 

270/2003,  the  defendant  no.  2  and  his  associates, 

suppressing the fact of pendency of said suit, filed W.P. (C) 

No.  8413/2003  and  obtained  ex  parte order  to  provide 

electricity connection to the tenanted premises under their 

occupation. When the plaintiff came to know of the said ex 

parte order, he approached the Hon’ble High Court and on 

his prayer the ex parte order was modified.

4. The plaintiff verbally as well as in writing demanded 

the  monthly  rent  as  well  as  electrical  charges  from  the 



T.S. 127/2005                                                                                                                                      [ 4]

defendant no. 2 but during the pendency of said title suit 

the defendant no. 2 most illegally and mischievously filed 

an  application  for  deposit  of  alleged monthly  rent  @ Rs. 

3,500/- for the month of October, 2003, alleging that the 

monthly rent for the said month was offered on 07.11.2002 

and the plaintiff has refused the said alleged rent when it 

was offered. The defendant no. 2 is a rank defaulter and he 

has  wilfully  and  intentionally  not  made  the  payment  of 

monthly rent as well as electrical charges since the month 

of March, 2003. The defendants are liable to be evicted from 

the tenanted suit premises on this count.  This apart, the 

plaintiff  is  in  bona fide requirement  of  the  tenanted suit 

premises for the purpose of re-building and to start his own 

business and to engage and employ his unemployed sons 

who are sitting idle.

The case of the defendants

5. The defendant no. 1, through the defendant no. 2, is a 

tenant under the plaintiff in respect of two rooms, one room 

on  front  side  measuring  approximately  9  ft  by  27  ft  in 

ekchali Assam  type  house  and  another  room  measuring 

approximately 12 ft by 50 ft in the ground floor of an RCC 

house. The room of the Assam type house in the front side 

is used by the defendant as shop room and the RCC room is 

used as godown. Initially, the defendant no. 1 had taken the 

room of the Assam type house on rent in the year 1998 at a 

monthly rent of Rs. 2,000/-. At the start of the tenancy, the 

defendant no. 2 had deposited with the plaintiffs an amount 

of  Rs.  51,000/-  as  advance.  Subsequently,  in  the  year 

2000,  the  plaintiff  had  requested  the  defendant  to  take 

another room in the ground floor of his RCC building on 
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rent. Accordingly, the defendant no. 2 had taken the said 

backside room on rent at a monthly rent of Rs. 1,500/-. The 

plaintiff used to collect the rent and electricity charges every 

month  from  the  defendant  within  the  first  week  of  the 

month without issuing any receipt.  This way the plaintiff 

had collected rent from the defendant up to the month of 

September, 2003. As the plaintiff  had not come to collect 

the rent from the defendant for the month of October, 2003, 

the defendant no. 2 went to the residence of the plaintiff to 

tender rent for the said month, but the plaintiff refused to 

accept the same without any reason.  Thus the defendant 

was compelled to deposit the rent for the said month in the 

Court.  Thereafter, within the first week of every month, the 

defendant no. 2 used to go to the residence of the plaintiff to 

offer the monthly rent and on refusal to accept the same by 

the plaintiff or his family members he used to deposit the 

same  in  Court  as  per  provision  of  law.  Moreover,  the 

plaintiff has received electricity charges from the defendant 

up to month of March, 2004, without issuing any receipt. 

Although the plaintiff used to collect the electricity charges 

from the defendant no. 2 and his other tenants regularly, 

but intentionally he did not deposit the same with the ASEB 

which  often  led  to  disconnection  of  electricity  and 

harassment  to  the  defendant  no.  2  and  other  tenants. 

Therefore, having no alternative, defendant no. 2 and other 

tenants used to deposit  the electricity charges directly  to 

the  ASEB.  The  plaintiff  as  the  owner  of  the  tenanted 

premises resorted to various tactics to disturb the peaceful 

possession and business of the defendant no. 2 without any 

reasonable cause. The plaintiff and his associates also used 

to  threaten  the  defendant  no.  2  to  vacate  the  tenanted 



T.S. 127/2005                                                                                                                                      [ 6]

premises. On 07.03.2005, the plaintiff had with a mala fide 

intention illegally locked the godown room of the plaintiff 

and not allowed him and his employees to enter into the 

said godown and by that way had tried to dispossess the 

defendant  no.  2  from  the  said  part  of  the  tenanted 

premises. Having no alternative, the defendant no. 2 had to 

inform the police of Dispur P.S. about all that.

ISSUES

6. Based on the pleadings of both the sides, the following 

issues were framed by my learned predecessor:

(1)  Whether the suit is maintainable in law as well as in 

facts?

(2) Whether the suit is barred by limitation?

(3)  Whether  the  suit  is  bad  for  non-joinder  of  necessary 

party?

(4) Whether the defendants are defaulters in payment of the 

rents and electrical charges?

(5) Whether the defendants are liable to be ejected from the 

Schedule B property?

(6) Whether the plaintiff is entitled to realise Rs. 2,57,000/- 

only being arrear rents from March, 2003, to March, 2005, 

and future rents till defendants are evicted?

(7) Whether the defendants are liable to pay Rs. 5,775.48 

being the arrear electric charges for the month of March, 

2003, till 31.03.2005 and future charges till defendants are 

evicted?
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(8)  Whether  the  plaintiff  is  entitled  to  get  interest  as 

claimed?

(9) Whether the plaintiff is entitled to decree as prayed for?

(10) Whether the suit premises is bona fide required by the 

plaintiff?

DISCUSSION, DECISION AND REASONS THEREFOR

7. During trial,  the  plaintiff  has  examined as many as 

four witnesses whereas the defendants have examined as 

many as five witnesses. I have gone through the pleadings 

of the parties and the evidence tendered on record. I have 

also heard the arguments of both the sides.

Finding upon issue no. 1 with reasons

8. Though the defendants have pleaded in their written 

statement that the suit is not maintainable in law as well as 

in facts, they have not raised specific facts in their written 

statement to show that the suit is not so maintainable. It 

may be stated here that the defendants are enjoined, under 

Order 8, Rule 2, CPC, to raise by their pleading all matters 

or  facts  which  show  that  the  suit  is  not  maintainable. 

Therefore,  I  am  inclined  to  hold  that  this  suit  is 

maintainable. The issue is accordingly decided in favour of 

the plaintiff.

Finding upon issue no. 2 with reasons

9. Though the defendants have pleaded in their written 

statement that the suit is barred by limitation, they have 

not  raised  specific  facts  in  their  written  statement  as  to 

under  which  provision  of  law  the  suit  is  barred  by 
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limitation. Therefore, I hold that the suit is not barred by 

limitation. The issue is accordingly decided in favour of the 

plaintiff.

Finding upon issue no. 3 with reasons

10. This is a landlord-tenant suit filed under the Assam 

Urban Areas Rent Control Act, 1972, for ejectment of the 

defendants  from the  suit  premises.  The defendant  no.  2, 

Shri  Mohan  Kumar  Jha,  has  admitted  the  factum  of 

tenancy under the plaintiff. Therefore, there is no question 

of this suit being bad for non-joinder of necessary parties. 

The issue is accordingly answered in favour of the plaintiff.

Finding upon issue no. 4 with reasons           

11. At the outset, let me state that it is an admitted fact 

that the defendant, Shri Mohan Kumar Jha, was a tenant 

under the plaintiff. There is, however, dispute between the 

parties as to the quantum of rent. In order to arrive at a 

finding as to whether or not the defendant was a defaulter 

in payment of rent, it is first of all necessary to determine 

what actually the quantum of rent was. According to the 

plaintiff, the monthly rent of the shop room at the inception 

of the tenancy on 01.04.1999 was mutually agreed at Rs. 

5,500/-. A written undertaking (Ext.9) was executed in this 

connection  between  them.  On  behalf  of  the  plaintiff,  his 

son, Shri Anil Kumar Thakur, had signed the said written 

undertaking.  In  the  month  of  January,  2000,  the 

defendants  took  the  attached  backside  room  and  the 

monthly  rent  for  that  was  agreed  as  Rs.  3,500/-. 

Accordingly, the total monthly rent for the shop room and 

the back side attached room was Rs.  9,000/- with effect 
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from the month of January, 2000. The monthly rent of the 

shop  room was  enhanced  to  Rs.  6,600/-  after  expiry  of 

three years i.e.  with effect from 01.04.2002. The monthly 

rent of the backside room was nominally enhanced to Rs. 

3,700/-  with  effect  from  01.01.2003  and  the  electrical 

charges  were  separated  from  the  rent.  Thus,  the  total 

monthly rent of the tenanted suit premises (excluding the 

electricity charges) was re-fixed at Rs. 10,300/-. However, 

in  their  written  statement,  the  defendants  have  stoutly 

denied  that  they  had  executed  any  such  written 

undertaking  in  favour  of  the  plaintiff.  The  tenancy, 

according  to  the  defendants,  was  a  verbal  tenancy. 

According to the defendants, the monthly rent of the front 

side room of the Assam type house was Rs. 2,000/- and 

that of the back side RCC room was Rs. 1,500/-. Therefore, 

according  to  the  defendants,  the  total  monthly  rent  in 

respect of the tenanted suit premises was Rs. 3,500/-.

12. Coming now to the said written undertaking (Ext.9), it 

needs mentioning what it contains. It says as follows:

Today,  from this  1st April,  1999,  shop is  given  on  rent  to  

Gitanjali Enterprise, whose owner is Mohan Kumar Jha, on  

an  advance  of  Rs.51,000/-.  The  rent  of  the  shop  is  

Rs.5,500/-  which  includes  electric  bill  and  other  

maintenance charges.  The rent will  increase at  the  rate  of  

20% on expiry of three years. Every month from the 1st day to  

the 7th day the rent shall be given to the landlord. All these  

conditions are agreed to by us.

13. In the course of arguments, the learned advocate for 

the defendants has submitted that Ext.  9 is manipulated 

and not worth accepting as because there are two different 
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writings  in  the  contents  thereof  and  this  makes  the 

document doubtful. Moreover, there is “2/8/98” written on 

the top left corner of Ext. 9 which is not explained by the 

plaintiff. But, the plaintiff as PW1 has clearly explained in 

his cross-examination that the first six lines of Ext. 9 were 

written by Shri Raman Kumar Jha, the elder brother of the 

defendant no. 2, and the last four lines were written by his 

son Anil Kumar Thakur. As regards the aforesaid date i.e. 

2/8/98 on the top left corner of Ext.9, PW1 has clarified in 

his cross-examination that that is not the part of the said 

agreement  (undertaking).  It  will  not  be  out  of  place  to 

mention  here  that  Shri  Anil  Kumar  Thakur  as  PW3 has 

deposed  in  his  examination-on-affidavit  that  he  had 

executed the Ext. 9 on behalf of his father.  But, I fail to 

understand why  the  learned advocate  for  the  defendants 

refrained  from  putting  any  question  to  PW3  during  the 

latter’s cross-examination as regards the difference in the 

writings  in  Ext.9  and  the  aforesaid  date  on  the  top  left 

corner of Ext.9.

14. Learned  advocate  for  the  defendants  has  also 

submitted in course of arguments that the plaintiff has not 

produced  any  written  tenancy  agreement  entered  into 

between him and the defendant no. 2. He submits that Ext. 

9 cannot be termed as a tenancy agreement between the 

plaintiff  and the  defendant.   According to  him,  Ext.  9  is 

shown to have been executed between Anil Kumar Thakur 

and the defendant no. 2. But, in his cross-examination, the 

defendant no. 2, as DW1, has categorically admitted that 

Ext.9 was signed on behalf of the plaintiff/landlord by his 

son Shri Anil Kumar Thakur, though he is not able to say 

as to whether or not Ext. 9(2) is the signature of Sri Anil 
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Kumar  Thakur.  The  learned  advocate  for  the  defendants 

has also argued that the witnesses of the said document are 

not examined by the plaintiff side and so the document is 

not believable. Let me state here that both plaintiff (PW1) 

and  PW3  have  deposed  that  the  witnesses  Shri  Raman 

Kumar Jha (elder brother of the defendant no. 2) and one 

Shri  Niraj  Goyal  had  put  their  signatures  in  Ext.  9  as 

witnesses. But it has to be borne in mind that Shri Raman 

Kumar Jha was the brother of the defendant no. 2 and he 

was one of the representatives of the association of tenants 

namely Ganeshguri Wholesalers Association as deposed by 

the plaintiff  (PW1) in para 15 of his evidence-on-affidavit. 

Moreover, the plaintiff had lodged an FIR (Ext.47) against 

him as  well  as  the  defendant  no.  2  and some others  as 

stated by him in para 42 of his evidence-on-affidavit. And 

the other witness, Shri Niraj Goyal, was one of his tenants 

and  he  was  one  of  the  plaintiffs  who  had  filed  T.S. 

270/2003 against the present plaintiff and his sons. This 

apart, Shri Anil Kumar Thakur had lodged an FIR (Ext.22) 

naming  Shri  Niraj  Goyal,  amongst  others.  Further,  the 

defendant no. 2 (DW1) has stated in his cross-examination 

that  the plaintiff  has filed an ejectment suit  against Shri 

Niraj Goyal. Therefore, it appears that these two witnesses 

certainly had no good relations with the plaintiff and this 

fact has also to be taken into consideration in arriving at 

any sort of conclusion in connection with non-examination 

of the said witnesses on the part of the plaintiff.

15. One more significant thing which is worth mentioning 

here is that the defendant no. 2 has stated in his written 

statement as well as in his evidence that he had made an 

advance  payment  of  Rs.51,000/-  to  the  plaintiff.  This 
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factum of advance payment is specifically stated in Ext.9 as 

well. Here I ask a question to myself as to why the factum of 

advance  payment  found  place  in  Ext.  9  when  the  said 

document  was  really  a  false  and  a  forged  one.  I  ask  a 

question  to  myself  as  to  what  had  made  the  plaintiff 

mention  in  Ext.  9  about  the  advance  payment  to  his 

disfavour when Ext. 9 was allegedly manufactured by him. 

It was not in the ordinary course on the part of the plaintiff 

to state about the advance payment and thereby incur a 

liability  on  himself  when  he  had  really  created  a  false 

document to derive some benefit out of it. Therefore, I am 

not inclined to readily accept the stand of the defendants 

that Ext.9 is not a true document.

16. The defendant no. 2 has denied in this suit that he 

had put his signature in Ext. 9.  It is pertinent to mention 

here that Ext. 9 along with some other documents was sent 

to the Forensic Science Laboratory, Kahilipara, Guwahati, 

for obtaining opinion of handwriting expert to ascertain as 

to whether the signature [Ext.9(1)] appearing in Ext. 9 was 

that  of  the  defendant  no.  2.  In  his  report  (Ext.  69),  the 

handwriting expert stated that it has not been possible to 

express  any  definite  opinion  regarding  the  signature  in 

question  (Q-14)  on  the  basis  of  comparison  with  the 

materials at hand.  Thus, it appears that the handwriting 

expert did not give any definite opinion that the signature in 

question was not that of the defendant no. 2. On the other 

hand,  the  handwriting  expert  gave  an  opinion  that  the 

signatures  marked  as  Q-11  to  Q-13  (which  were  the 

admitted signatures of the defendant no. 2) were not similar 

to  his  specimen  signatures  S-1  to  S-10.   It  is,  thus, 

apparent  that  when  the  admitted  signatures  of  the 
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defendant  no.  2  are  itself  not  similar  to  his  specimen 

signatures, I wonder how the handwriting expert could have 

ascertained as to whether the signature in question (Q-14) 

was really that of the defendant no. 2. It will not be out of 

place  to  mention  here  that  the  defendant  no.  2  has 

categorically stated in his cross-examination that it is a fact 

that from time to time he changes his signatures. Thus, I 

am not inclined to hold on the basis of the said opinion of 

the handwriting expert that the signature in question [Ext. 

9(1)] is not that of the defendant no. 2.

17. Coming to the evidence for the defendant side, DW1 

has deposed that he had taken the shop premises in the 

year 1998 from the plaintiff at a monthly rent of Rs.2,000/-. 

In the year 2000, he had taken the backside godown on 

rent at the rate of Rs. 1,500/- per month. Thus, according 

to  DW1,  the  total  monthly  rent  of  the  tenanted  suit 

premises is Rs. 3,500/- per month. But, DW2 has deposed 

in his cross-examination that he was present at the time of 

discussion regarding fixation of rent of Rs. 2,000/- for the 

godown. He has further deposed that monthly rent of Rs. 

1,500/- for the shop was fixed in his presence in the year 

1998.  In  the  year  2000,  the  rent  of  the  shop  room was 

enhanced from Rs. 1,500/- to Rs. 2,000/-. Thus, according 

to DW2, the total monthly rent became Rs. 4,000/- since 

the year 2000. It, however, needs mentioning that DW1 has 

stated in his cross-examination that as per him during the 

last  11  years  of  his  tenancy  there  was  never  any 

enhancement of monthly rent. DW3 has also stated in his 

cross-examination unlike the testimony of the DW1 that at 

the time of taking the shop room on rent in the year 1998 

the monthly rent of the shop was Rs. 1,500/-.
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18. Having seen both the sides of  the coin,  I  am of the 

considered view that the case of the plaintiff as regards the 

quantum of rent appears to be more probable than that of 

the defendants.  Initial  onus was on the plaintiff  to prove 

that the total monthly rent of the tenanted suit premises 

was Rs. 10,300/- and I think the plaintiff has been able to 

discharge  his  initial  burden  in  this  case  by  prima  facie 

establishing  his  case  so  far  the  quantum  of  rent  is 

concerned. The plaintiff and his witnesses have all stated in 

their evidence-on-affidavit that the monthly rent of the suit 

premises was Rs. 10,300/-. During the cross-examination 

of PW1, the latter replied to questions put by the learned 

advocate  for  the  defendants  that  he  has  not  filed  any 

tenancy agreement to the effect  that  the defendant no.  2 

had taken his room/house on rent in January, 2000, and 

that  he  has  not  produced  in  Court  any  agreement  for 

enhancement of rent of the back side room to Rs. 3,700/- 

and  that  no  written  agreement  was  executed  for 

enhancement of rent to Rs. 10,300/-. Be it mentioned here 

that it is not absolutely the case of the plaintiff that written 

agreements were executed at  the time of  giving the  back 

side room on rent as well as at the time of enhancing the 

rent.  It  is  not  the  case  of  the  plaintiff  that  any  written 

agreement  was  executed  for  enhancement  of  rent  to  Rs. 

10,300/-. PW2 has deposed in para 10 of his evidence-on-

affidavit that the monthly rent was Rs. 5,500/- for the shop 

room and thereafter it was Rs. 9,000/- for the shop room 

and  the  godown  and  thereafter  the  monthly  rent  was 

enhanced  to  Rs.  10,300/-.  But  there  is  no  cross-

examination  of  PW2  in  that  connection.  While  cross-

examining  PW3  also  the  learned  advocate  for  the 
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defendants could only take out from his mouth that he has 

not produced any document to the effect that the rent of the 

suit  premises  was  Rs.  10,300/-.  Therefore,  I  have  no 

hesitation  to  say  that  the  evidence  of  the  PWs remained 

more  or  less  consistent  insofar  as  the  quantum of  rent. 

Needless it  is  to  say,  no suggestion was put  to  the  PWs 

during their cross-examination that the monthly rent of the 

suit premises was Rs. 3,500/- and not Rs. 10,300/-. On the 

other  hand,  the  defendant  no.  2  and his  witnesses were 

substantially confronted on the quantum of rent of the suit 

premises,  and,  as I  have  already stated in the  preceding 

paragraph, there came out inconsistent versions from their 

mouths as regards the quantum of rent.

19. As regards the discharging of the burden, I would like 

to  cite  here the  eloquent words of  Lord Denning.  In  one 

case,  Miller  v  Minister  of  Pensions,  [1947]  2  All  ER  372, 

Denning J. said that:

"If the evidence is such that the tribunal can say 'we think it  

more probable than not' the burden is discharged, but if the  

probabilities are equal it is not."    

20. Coming to our case, as I have already discussed, the 

evidence is such that it can be safely said 'we think it more 

probable than not' and so I hold that the monthly rent of 

the suit premises was Rs. 10,300/- and not Rs. 3,500/-.

21. Having arrived at a finding regarding the quantum of 

monthly rent, let me now take the discussion forward. It is 

the case of the defendants that they have been depositing 

the monthly rent of Rs. 3,500/- in Court since the month of 

October, 2003, as per provisions of the Assam Urban Areas 
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Rent  Control  Act.  But,  as  the  monthly  rent  was  Rs. 

10,300/- and not Rs. 3,500/-, the defendant is apparently a 

defaulter in respect of payment of rent. Assuming, but not 

admitting, that the monthly rent was Rs. 3,500/-, then also 

the  defendant  appears  to  be  a  defaulter  in  payment  of 

monthly rent in view of the following reasons: (1) It is stated 

in  the  petition  of  Misc.  (N.J.)  Case  No.  574/03 that  the 

monthly rent for the month of October, 2003, was offered 

on 07.11.2002; (2) Misc. (N.J.) Case No. 469/04 was filed 

without process fee and due to non-deposit of challan the 

case was dismissed vide order dated 21.08.2004; (3) Misc. 

(N.J.) Case No. 534/04 was filed for the month of August, 

2004,  and  due  to  non-deposit  of  challan  said  case  was 

dismissed  vide  order  dated  20.09.2004;  (4)  DW1  has 

admitted that vide Misc. (N.J.)  Case No. 602/04 the rent 

deposit application was filed for the deposit of the rent for 

the month of October, 2004, without making any offer to 

the landlord; (5) Misc. (N.J.) Case No. 45/05 was filed for 

the month of December, 2004, but due to non-deposit of 

challan  the  same  was  dismissed  vide  order  dated 

20.01.2005; (6) Misc. (N.J.) Case No. 121/05 was filed for 

the deposit of the rent for the month of January, 2005, but 

due to non-deposit of challan the same was dismissed vide 

order dated 21.02.2005; (7) DW1 has admitted in his cross-

examination  that  vide  Misc.  (N.J.)  Case  No.  3053/06 

application was made for deposit of rent for the month of 

September, 2006, on 25.09.2006, that is,  before the rent 

becoming  due;  (8)  DW1  has  admitted  in  his  cross-

examination  that  vide  Misc.  (N.J.)  Case  No.  3571/06 

application was made for deposit of rent for the month of 

November,  2006,  on  23.11.2006,  that  is,  before  the  rent 
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becoming  due;  and  (9)  DW1 has  admitted  during  cross-

examination that he has not deposited the monthly rent for 

the month of October, 2006, in Court.

22. The  defendants  have  contended  in  their  written 

statement that as the plaintiff refused to accept the rent for 

the  month of  October,  2003,  they deposited the  same in 

Court,  and since  then every month they  have  been duly 

depositing  the  rent  in  Court.  It  transpires  from  this 

statement of DW1 that the rent for the month of September, 

2003, which was required to be paid within the first week of 

October, 2003, was paid by the defendants to the plaintiff 

who had not refused to accept the same. But, in his cross-

examination, DW1 has categorically admitted that after the 

T.S. 270/2003 was instituted on 26.09.2003, thereafter the 

landlord/plaintiff did not accept the monthly rent offered by 

them. Be it stated that the month for which the rent was to 

fall  due subsequent to 26.09.2003 was September, 2003, 

and not October, 2003. It needs mentioning here that DW2 

has also stated in his cross-examination that the defendant 

went to offer the rent for the month of September, 2003, but 

the landlord did not accept, though he has also stated later 

on that the landlord did not accept the rent for the month of 

October, 2003. DW2 has also stated thereafter that from the 

month of November, 2003, the defendant no. 2 started to 

make deposit of rent in the Court. Thus, the stand of the 

defendants that the plaintiff refused to accept the rent for 

and from the month of October, 2003, does not appear to be 

believable, and, on the other hand, it  is the stand of the 

plaintiff that the defendant has not been paying the rent for 

and from the month of March, 2003, which appears to be 

worth believing.
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23. In  course  of  arguments,  learned  advocate  for  the 

defendants submitted that the defendants cannot be termed 

as defaulters in payment of rent in view of the fact that the 

advance  amount  of  Rs.  51,000/-  is  still  lying  with  the 

plaintiff.  Reliance  has  been  placed  on  a  decision  of  the 

Hon’ble  Gauhati  High  Court  in  Smt.  Reba  Dey  Vs.  Sri  

Subhas  Chandra Sen,  CRP No.  204 of  2000.  I  have  gone 

through this decision. It was held therein that the landlord 

is under obligation to adjust the amount lying in deposit 

against the unpaid rent. Coming to our case, it is the plea of 

the  plaintiff  that  the  advance  sum  of  Rs.  51,000/-  was 

entirely liquidated on adjustment with the monthly rent at 

the rate of  Rs.  1,500/- per month with effect from April, 

1999.  The  defendants  have,  however,  vehemently  denied 

this fact in their written statement. I am of the considered 

view that the plaintiff has not been able to establish in this 

suit  by  cogent  evidence  that  the  said  amount  of  Rs. 

51,000/- was liquidated on adjustment with the monthly 

rent at the rate of Rs. 1,500/- per month. It will not be out 

of place to mention here that there was no stipulation of 

any such adjustment in the written undertaking, Ext. 9. In 

view of the above decision,  Smt. Reba Dey Vs. Sri Subhas 

Chandra Sen,  CRP No.  204 of  2000,  even if  the  advance 

amount of Rs. 51,000/- is adjusted against the arrears of 

rent, then also a handsome amount still remains to be paid 

by the defendants to the plaintiff towards arrears of rent. It 

would be pertinent to mention here that the plaintiff  has 

relied  on  a  decision  of  the  Hon’ble  Supreme  Court  in 

Raminder  Singh  Sethi  Vs.  D.  Vijayarangam,  AIR  2002 SC  

2087, wherein  it  was  held  that  in  spite  of  the  landlord 

having the amount of advance rent available with him the 
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tenant is bound to pay or tender the amount of rent falling 

due month by month on the date on which it is payable as 

per law or contract.    

24. As  regards  the  question  of  payment  of  electricity 

charges, though the plaintiff has stated in the plaint as well 

as  his  evidence  that  the  defendant  no.  2  has  not  been 

making the payment of electric charges since the month of 

March, 2003, and till 31.03.2005 the defendant no. 2 has 

consumed  in  total  1098  units,  there  is  no  proper 

documentary evidence to that effect. Of course, the plaintiff 

(PW1) has exhibited the registry entry of the electrical units 

consumed as Ext. 46, but the same does not bear any seal 

or  signature  of  the  concerned  electricity  authority. 

Therefore,  I  am  not  inclined  to  treat  the  defendants  as 

defaulters in respect of payment of electric charges.

25. In view of the foregoing discussion,  I  am inclined to 

hold  that  the  defendants  are  defaulters  in  respect  of 
payment  of  monthly  rent.   The  issue  is  accordingly 

decided in favour of the plaintiff.

Finding upon issue no. 5 with reasons

26. In view of my finding upon issue no. 4, the defendants 

are defaulters in payment of rent and hence they are liable 

to  be  evicted  from  the  suit  premises.  The  issue  is 

accordingly answered in favour of the plaintiff.

Finding upon issue no. 6 with reasons

27. In view of my finding upon issue no. 4, the plaintiff is 

entitled to realize, from the defendants, the arrear of rent 

with effect from March, 2003, to March, 2005, and future 
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rents till the defendants are evicted from the suit premises 

in due process of law. The advance amount of Rs. 51,000/-, 

which  the  defendants  had  paid  to  the  plaintiff  at  the 

inception  of  the  tenancy,  is,  however,  required  to  be 

adjusted against the arrears of rent. This apart, the alleged 

rent  amounts  actually  deposited  in  the  Court  by  the 

defendants  are  also  required  to  be  adjusted  against  the 

arrears of  rent.  Therefore,  I  conclude that  the plaintiff  is 

entitled to realize, from the defendants, the arrears of rent 

at  the  rate  of  Rs.  10,300/-  per  month  with  effect  from 

March,  2003,  to  March,  2005,  after  adjustment  of  the 

alleged rent actually  deposited in the Court and also the 

advance  amount  of  Rs.  51,000/-.  The  plaintiff  is  also 

entitled to realize, from the defendants, future rents at the 

rate of Rs.10,300/- per month since the institution of this 

suit till the defendants are evicted from the suit premises in 

due process of law. The issue is answered accordingly.

Finding upon issue no. 7 with reasons

28. As I have observed in my discussion on issue no. 4 

that I am not inclined to treat the defendants as defaulters 

in respect of payment of electric charges, I am inclined to 

hold that the defendants are not liable to pay a sum of Rs. 

5,775.48 to the plaintiff towards arrear electric charges. The 

issue is answered accordingly.

Finding upon issue no. 8 with reasons

29. Considering the surrounding facts and circumstances 

of this case, I am not inclined to award any interest to the 

plaintiff as prayed for. It has also to be borne in mind that 

under the Assam Urban Areas Rent Control Act there is no 
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provision  for  awarding  interest  on  rent.  The  issue  is 

answered accordingly.

Finding upon issue no. 10 with reasons

30. The plaintiff  has taken the stand that he is in  bona 

fide requirement  of  the  tenanted  suit  premises  for  the 

purpose  of  re-building  and  to  start  his  own  business  of 

hotel (fooding and lodging) and to engage and employ his 

unemployed sons who are sitting idle. He has, thus, taken 

two  distinct  grounds  for  his  bona  fide requirement  – 

rebuilding and starting business of hotel. But the plea of 

bona fide requirement taken by the plaintiff  is not  worth 

accepting as because: (1) PW1 has stated that his sons are 

all unemployed and are sitting idle, but he admitted in his 

cross-examination (recorded on 20.07.2011) that one of his 

sons is doing service in Kingfisher and his younger son is 

undertaking piloting study in Delhi. He also stated in his 

cross-examination  recorded  on  17.04.2008  that  his  son 

Shri Chandreswar Thakur has trade licence in his name of 

the firm “Tiwari Brothers” which is doing business in the 

market  complex.  He has further  deposed that  one of  his 

sons is a pilot in a private airline in Bangalore and he has 

been doing the job for 3-4 years. He has further deposed 

that one half of the market complex is in the name of his 

son Shri Candreswar Thakur. (2) PW1 admitted during his 

cross-examination that in the blue print (Ext.  40),  in the 

ground floor of the proposed RCC building, there are shown 

shop rooms, and PW3 also stated in his cross-examination 

that in the blue print of the ground floor as many as 15 

shop rooms are shown of different sizes. Needless it is to 

say,  when  the  plaintiff  requires  the  suit  premises  for 
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rebuilding and starting the business of hotel (fooding and 

lodging) and seeks eviction of the defendants, why then the 

ground  floor  in  Ext.  40  shows  shop  rooms  of  different 

dimensions; (3) PW1 also admitted in his cross-examination 

that even after preparation of the blue print he had given 

some shop rooms to some new tenants on rent and even in 

the year 2011 i.e. 3 or 4 months prior to evidence he has 

rented  out  another  shop-room.  PW1  has  stated  that  on 

01.06.2003 he had given shop-room on rent to Binod Kr. 

Mishra. He has also stated that on 02.02.2004 he had given 

shop-room on rent to Roop Narayan Singh. He has further 

stated that on 01.06.2003 he had given shop-room on rent 

to  one  Ram Sukul  Mahato.  This  apart,  PW1 has  further 

stated that about 3-4 months prior (to the date of cross-

examination) he had given shop-room on rent to one R. E. 

Enterprise.  Apart  from  PW1,  PW3  has  also  stated  that 

about 4 months prior to the date of his cross-examination 

they had given shop-room to one Deen Dayal for opening a 

shop namely R. E. Enterprise. 

31. The position of law regarding bona fide requirement of 

the landlord with respect to a commercial  property is  no 

longer  res integra. In the case of Dinesh Kumar Vs. Yusuf  

Ali, AIR 2010 SC 2679, the Hon’ble Supreme Court has held 

that the landlord is the best judge of his need. The Apex 

Court in this case observed this:

“In Prativa Devi Vs. T.V. Krishnan, (1996) 5 SCC 353, this Court held 

that the landlord is the best judge of his requirement and courts have 

no concern to dictate the landlord as to how and in what manner he 

should live. However, in Ram Dass Vs. Ishwar Chander & Ors., AIR 

1988  SC  1422,  this  Court  held  that  'bona  fide  need'  should  be 

genuine,  honest  and conceived in  good faith.  Landlord's  desire  for 
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possession, however honest it might otherwise be, has, inevitably, a 

subjective element in it. The desire to become requirement must have 

the objective element of a need which can be decided only by taking 

all relevant circumstances into consideration so that the protection 

afforded to tenant is not rendered illusory or whittled down.”

32. Coming  to  our  case,  the  circumstances  pointed  out 

hereinbefore clearly indicate that the plaintiff has not been 

able to convincingly bring home his plea that he requires 

the  suit  premises  bona  fide.  He  has  not  been  able  to 

convincingly  show  that  he  genuinely  needs  the  suit 

premises.  Situated thus,  the issue is  decided against the 

plaintiff.

Finding upon issue no. 9 with reasons

33. In view of my finding upon issue no. 4, the plaintiff is 

entitled to the decree for ejectment of the defendants from 

the suit premises. The plaintiff is also entitled to realization 

of arrears of rent in the light of my finding upon issue no. 6. 

The issue is answered accordingly.

ORDER

34. The suit of the plaintiff is decreed on contest with cost. 

The plaintiff is entitled to the following reliefs in this suit:

(1)  ejectment  of  the  defendants  (or  any  other  person  or 

persons claiming through them) from the suit premises as 

described in Schedule B to the plaint;

(2) realization of the arrears of rent, from the defendants, at 

the rate of Rs. 10,300/- per month with effect from March, 

2003, to March, 2005, after adjustment of the alleged rent 



T.S. 127/2005                                                                                                                                      [ 24]

actually deposited by the defendants in the Court and also 

the advance amount of Rs. 51,000/-;

(3) realization of future rents, from the defendants, at the 

rate of Rs.10,300/- per month since the institution of this 

suit till the defendants are evicted from the suit premises in 

due process of law; and

(4) costs of the suit.

A decree be drawn accordingly within 15 days from today 

and the case record be consigned to the Record Room.

Given under my hand and the seal of this Court on 

this the 30th day of August, 2013, at Guwahati.

     

     Civil Judge No. 3,

     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,

Kamrup, Guwahati.
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APPENDIX

Witnesses examined by the Plaintiff:
1. Shri Brahma Thakur (PW1)
2. Shri Dhrup Narayan Singh (PW2)
3. Shri Anil Thakur (PW3)
4. Md. Tamizuddin Ahmed (PW4)

Documents exhibited by the Plaintiff:
1. Certified copies of  Jamabandi of K.P.P. No. 66 and 74 
(Ext. 1 and 2)
2. Land revenue paying receipts (Ext. 3 and 4)
3. Holding Tax payment receipts (Ext. 5, 6, 7 and 8)
4. Written Undertaking dated 01.04.1999 (Ext. 9)
5. Copies of proceedings of panchayat (Ext. 10, 11, 12 and 
13)
6. Electrical bill dated 13.10.2003 (Ext. 14)
7. Copy of letter dated 23.09.2003 (Ext. 15)
8. Copy of letter dated 23.09.2003 (Ext. 16) 
9. Copies of letters dated 20.09.2003 and 23.09.2003 (Ext. 
17 and 18)
10. Fire Attendance Certificates (Ext. 19 and 20)
11. Copy of representation dated 30.07.2003 (Ext. 21)
12. Copy of information dated 16.09.2003 (Ext. 22)
13.  Certified  copies of  plaint  and orders dtd.  03.06.2004 
and 28.09.2004 (Ext. 23, 24 and 25)
14. Certified copy of order dtd. 31.10.2003 passed in R.A. 
100/03 (Ext. 26)
15. Copy of letter dtd. 03.11.2003, postal receipt and A/D 
card (Ext. 27, 28 and 29)
16. Reply dated 06.11.2003 (Ext. 30)
17. Copy of legal notice, postal receipt, A/D card (Ext. 31, 
32 and 33)
18. Copy of letter dated 13.12.2003 and refused registered 
envelope (Ext. 34 and 35)
19. Electric bill (Ext. 36)
20.  Copy  of  letter  dated  10.01.2004  with  postal  receipt, 
registered envelope (Ext. 37, 38)
21. Certified copy of rent deposit application (Ext. 39)
22. Proposed RCC building plan (Ext. 40 and 41)
23. Copy of FIR dated 20.12.2004 (Ext. 42)
24.  Certified  copies  of  police  report,  W/S and order  dtd. 
29.11.2005 (Ext. 44, 44 and 45)
25. Register entry of the electrical units (Ext. 46)
26. Copy of FIR dated 29.03.2005 (Ext. 47)
27. Certified copy of order dated 24.05.2006 (Ext. 48)
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28. Copy of letter dated 19.04.2005 and refused registered 
envelope (Ext. 49 and 50)
29. Copies of agreements and debit vouchers (Ext. 51 to 68)
30. FSL Report (Ext. 69)
31. Forwarding letter of Director (Ext. 70)
 

Witnesses examined by the Defendants:
1. Shri Mohan Kumar Jha (DW1)
2. Shri Shyamlal Prajapati (DW2)
3. Motiur Rahman Khan (DW3) 
4. Shri Subhash Jain (DW4)
5. Shri Sanjay Kumar Jha (DW5)

Documents exhibited by the Defendants:
1. Photo copy of Trade Licence of M/s Gitanjali Enterprises 
(Ext. A)
2. N. J. Cases [Ext. B(1) to B(30)]
3. N. J. Cases [Ext. C(1) to C(7)]
4. Copies of rent deposit challans (Ext. D-29 to D-42))
5. Copies of duplicate electrical bills [Ext. E(1) to E(4)(a)]
6. Copy of FIR dated 24.03.2007 (Ext. F)
7. W/S of the defendants (Ext. G)
8. Petition No. 948/07 (Ext. H) 

     Civil Judge No. 3,
     Kamrup, Guwahati. 
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