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Form No. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup

IN THE COURT OF CIVIL JUDGE NO.3, KAMRUP, GUWAHATI

Present: Shri Jaspal Singh, AJS,
Civil Judge No.3,
Kamrup, Guwahati

Tuesday, the 27th day of August, 2013.

Title Suit No. 136 of 2009
Smti. Polly Bora.....................................................................Plaintiff

versus

1. Shri Baleswar Rongpi

2. Shri Pradip Basfor........................................................Defendants

This  suit  coming  on  for  final  hearing  (arguments)  on 
02.08.2013 in presence of:–

Advocate for the Plaintiff: None 
Advocate for the Defendant no. 1: Shri N. Alam

And having stood for consideration to this day, the Court 
delivered the following judgment:--

J U D G M E N T

1. This is a suit under Section 6 of the Specific Relief Act, 
1963, for recovery of  khas possession of the suit land and 
injunction.

The case of the paintiff
2. The  case  of  the  plaintiff  is  that  one  Ratneswari 
Thakuria had purchased a plot of land measuring 7B-4K-
12L covered by Dag No. 11(old)/18(new) in Special Myadi 
Patta No. 1 of revenue village Pamohi, Mouza Ramcharani, 
district Kamrup, from one Brajendra Kumar Mitra. Out of 
this,  she  had  sold  6B-4K-12L of  land (which  is  the  suit 
land) to one Uday Handique vide registered sale deed No. 
2213/84  dated  28.02.1984.  On  08.07.1991,  Shri  Uday 
Handique sold the suit land to the plaintiff vide registered 
sale  deed  No.  3594/91.  Since  the  date  of  purchase,  the 
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plaintiff  was  continuously  possessing  the  suit  land  till 
28.04.2009 by keeping there her agents and labourers. She 
had constructed two tin chali sheds and planted some trees 
over the suit land. On 15.01.2009, the defendant no. 1 with 
some unknown antisocial persons forcefully trespassed into 
the suit land and drove away the labourers of the plaintiffs 
therefrom. Shri S.K. Bora, the husband of the plaintiff, went 
to the suit land and found that on the southern side of the 
suit  land  by  the  said  of  the  PWD  road  construction  of 
boulder boundary wall was started. He came to know that 
the defendant no. 1 was carrying out the construction. He 
filed an FIR before the O/C, Gorchuk P.S., on 16.01.2009. 
The  construction  of  the  aforesaid  boundary  wall  was 
stopped thereafter. But, again after three or four days, some 
unknown persons started disturbing the possession of the 
plaintiff  over  the  suit  land  by  giving  threatening  to  her 
labourers. On enquiry, her husband came to know that said 
unknown persons  were  claiming to  have  possession over 
the  suit  land  on  the  basis  of  an  order  passed  by  the 
Executive Magistrate. He came to know on enquiry that the 
Sub-Divisional Magistrate, Kamrup (Metro), had passed an 
order on 17.01.2009 in Misc. Case No. 9M/09 restraining 
the plaintiff and her husband from entering upon the land 
on the basis of a petition under Section 144, Cr.P.C., filed 
by the defendant no. 2 representing one Smti Barada Devi 
as her attorney.

3. The  plaintiff  and  her  husband  thereafter  filed  a 
petition  before  the  learned  District  Magistrate,  Kamrup 
(Metro),  for review/alteration/rescission of  the said order. 
But  during  pendency  of  the  said  petition,  the  statutory 
period of 60 days for an order passed in a proceeding under 
Section 144, Cr.P.C., had expired and as such said order 
was dropped. Be it stated that the plaintiff was still under 
possession of the suit land through her labourers in spite of 
the  threatening meted by the  defendant  no.  2 and other 
antisocial persons. On 28.04.2009, on coming to know that 
some persons had trespassed into the suit land and had 
started to construct a stone masonry wall on the western 
boundary of the suit land, the husband of the plaintiff came 
to the suit land but some unknown persons threatened him 
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with dire consequences. They informed him that they had 
been engaged by the defendants.  The defendants  did not 
vacate the suit land in spite of requests made on several 
occasions. Hence this suit.

The case of the defendant no. 1
4. The suit has been proceeding  ex parte as against the 
defendant no. 2. The defendant no. 1 contested the suit by 
filing  written  statement.  Besides  denying  the  allegations 
made in the plaint and taking the defences of no cause of 
action, non-maintainability,  non-joinder and misjoinder of 
parties,  bar  of  limitation  and  improper  valuation,  the 
defendant no. 1 has stated that he is in no way connected 
with the suit land. The land situated on the western side of 
the suit land belongs to one Kabita Boro Rongpi (wife of the 
defendant no. 1) and Subarna Ingti, who are having 1 Bigha 
land  each.  They  had  purchased  their  respective  plots  of 
land from the original pattadar Shri Hargobinda Mahanta 
through their attorney Ataur Rahman vide sale deeds no. 
945/09 and 944.09 dated 29.01.2009. The defendant no. 1 
has further stated that the possession of the plaintiff over 
the suit land is not of any concern to him as he has been 
residing over the said land situated on the western side of 
the suit land.  

Issues
5. Based  on  the  rival  pleadings  of  both  the  sides,  the 
following issues were framed by my then predecessor:

(1)  Whether  the  suit  is  maintainable  in  its  present 
form?

(2) Whether there is any cause of action for the suit?

(3) Is the suit barred by law of limitation?

(4)  Whether  the  suit  is  bad  for  non-joinder  and 
misjoinder of parties?

(5)  Whether  the  suit  land is  different  from the  land 
under possession of the defendants?

(6)  Whether  the  plaintiff  has right,  title  and interest 
over the suit Schedule A land?



T.S. 136/2009                                                                               [4]

(7) Whether the plaintiff is entitled to get a decree for 
recovery  of  khas  possession  of  the  suit  Schedule  A 
land by evicting the defendants?

(8) To what other relief(s) the plaintiff is entitled?

6. The plaintiff has examined as many as six witnesses 
whereas  the  defendant  no.  1  has  examined  only  two 
witnesses. I have gone through the pleadings of the parties 
and the evidence tendered on record.

Finding upon issue no. 1 with reasons
7. There is virtually nothing in the written statement to 
show that the suit is not maintainable. The defendant no. 1 
has, of course, stated about want of proper verification and 
proper affidavit with the plaint,  but I find that the plaint 
contains  proper  verification  and  also  proper  affidavit. 
Therefore, the suit is maintainable in law.

Finding upon issue no. 2 with reasons  

8. In  this  suit,  the  plaintiff  has  alleged  that  she  was 
dispossessed  by  the  defendants  from  the  suit  land  on 
28.04.2009. She has sought a decree for recovery of  khas 
possession of the suit land. The facts averred clearly go to 
show that there is cause of action for the suit.

Finding upon issue no. 3 with reasons 

9. There  is  no  elucidation  in  the  written  statement  in 
support  of  the  plea  of  bar  by  limitation.  Otherwise  also, 
there is nothing on record to show that the suit is barred by 
limitation. Therefore, this issue is answered in the negative.

Finding upon issue no. 4 with reasons
10. The  defendant  no.  1  has  alleged  in  his  written 
statement that he is in no way connected with the suit land, 
for,  he  has  been  residing  in  the  land  situated  on  the 
western side of the suit land. Therefore, according to him, 
he  is  not  a  necessary  party  to  this  suit  yet  joined  as  a 
defendant by the plaintiff, and, therefore, the suit is bad for 
misjoinder of parties. It is, however, settled law that a suit 
cannot become bad merely for the reason of misjoinder of 
parties,  so this  plea of  the defendant no.  1 is  not  worth 
accepting.  The  defendant  no.  1  has  also  averred  that 
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Songching  Teron,  Alaka  Desai,  Polin  Teron  and  Bikram 
Boro, who are all boundary-men around the suit land, have 
not been impleaded as parties to the suit. But, it is to be 
borne in mind that this suit is one under Section 6 of the 
Specific  Relief  Act,  1963,  filed  against  the  defendants 
alleging dispossession, and, therefore, the said boundary-
men  are  by  no  means  necessary  parties  in  this  suit. 
Therefore, the issue is decided in favour of the plaintiff.

Finding upon issue no. 5 with reasons    

11. PW2,  the  husband  of  the  plaintiff,  has  categorically 
admitted in his cross-examination that it is a fact that the 
defendant no. 1 has been residing over a plot of land on the 
western side of the suit land having different Dag and Patta 
belonging  to  his  (defendant  no.  1’s)  wife.  This  apart,  the 
plaintiff  (PW1),  PW3 and PW6 have stated in their cross-
examination that the plaintiff is in possession over the suit 
land. Therefore, I am inclined to hold that the suit land is 
different from the land under possession of the answering 
defendant. The issue is answered accordingly.

Finding upon issue no. 6 with reasons
12. This is a suit under Section 6 of the Specific Relief Act, 
1963. In  order to make out a case under this section, the 
plaintiff, no matter he is not the owner of the property, is 
required to establish his dispossession from an immovable 
property on the part of  the defendant. Title or ownership 
over the property is immaterial for a suit under this section. 
Therefore, the finding upon the instant issue, which relates 
to right, title and interest of the plaintiff over the suit land, 
is not at all necessary for deciding this suit. Therefore, this 
issue is left unanswered.     

Finding upon issues no. 7 and 8 with reasons
13. At the very outset, let me mention that this is a suit 
under Section 6 of the Specific Relief Act, 1963. Section 6 of 
the Specific Relief Act, 1963, goes as follows:
6. Suit by person dispossessed of immovable property.—

(1) If any person is dispossessed without his consent of immovable property 
otherwise than in due course of law, he or any person claiming through him 
may,  by suit,  recover possession thereof,  notwithstanding any other title 
that may be set up in such suit.
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(2) No suit under this section shall be brought—

(a) after the expiry of six months from the date of dispossession; or

(b) against the Government.

(3) No appeal shall lie from any order or decree passed in any suit instituted 
under this section,  nor shall  any review of  any such order or decree be 
allowed.

(4) Nothing in this section shall bar any person from suing to establish his 
title to such property and to recover possession thereof.

14. A reading of Section 6 of the Specific Relief Act, 1963, 
manifests  the  legislative  intent  that  if  any  person  is 
dispossessed from immovable property without his consent 
otherwise  than  in  due  course  of  law,  the  person 
dispossessed  or  any  person  claiming  through  him,  is 
empowered to  lay  the  suit  to  recover  possession  thereof, 
notwithstanding any other title that may be set up in such 
a suit. But it shall be laid before expiry of six months from 
the date of dispossession. Such suit shall not lie against the 
Government. The decree or any order passed in that suit 
shall not be subject to any appeal or review. But it is no bar 
to any person to sue to establish his title to such property 
and to recover possession thereof under Section 5, in the 
manner provided in the CPC, 1908.

15. On poring over the said section, it seems apparent that 
in order to make out a case under this section, the plaintiff, 
no matter he is the owner of the immovable property or not, 
is  required  to  establish  his  dispossession  from  an 
immovable  property  on the  part  of  the  defendant.  A suit 
under this section is of summary nature which is meant for 
restoring the possession of an immovable property in favour 
of the person dispossessed. Therefore, the fact that the suit 
has been filed and the same is pending presupposes that 
the  plaintiff  is  not  in  possession  over  the  immovable 
property  and  it  is  the  defendant  who  is  in  possession 
thereof after having dispossessed the plaintiff therefrom.

16. Coming to our case, the plaintiff, who has examined 
herself in this suit as PW1, has categorically stated in her 
cross-examination  inter  alia that  the  suit  land  is  in  her 
possession as it belongs to her. She has further stated that 
she has never seen the defendant no. 1 to be in possession 
of the suit land. Singing in the same tune, PW3 has stated 
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in his cross-examination  inter alia that the suit land is at 
present in possession of  the plaintiff.  Similarly,  PW6 has 
deposed in his cross-examination inter alia that as on today 
the plaintiff  has been possessing the suit  land.  PW4 has 
deposed in his cross-examination inter alia that he has not 
seen the defendant no.  1 dispossessing the plaintiff  from 
the suit land. He has further testified that he cannot say 
who is possessing the suit land at present. PW5 has also 
deposed  inter  alia that he can’t  say who is at  present in 
possession of the suit land. It, thus, appears that PW1, PW3 
and PW6 have all stated in their cross-examination that the 
plaintiff  is  in possession of  the  suit  land.  This  being the 
case, the instant suit for recovery of possession of the suit 
land from the defendants does not seem to have any footing 
at all. PW4 and PW5 have, however, shown ignorance as to 
who is presently possessing the suit land, but fact remains 
that  they  have  not  stated  that  the  defendants  are  in 
possession of the suit land. 

17. There  is  another  circumstance  which  renders  the 
present suit fruitless, I would say. PW1 has deposed in her 
evidence-on-affidavit  inter alia that during the pendency of 
this suit, on 23.05.2009, her husband came to know from 
one of his friends that the latter had seen some labourers 
over the suit land and also a truck loaded with stone-chips 
and  other  construction  materials.  Her  husband  came  to 
know that the same was done as per directions of Shri Amal 
Baruah and Shri Jibananda Hazarika. As they refused to 
vacate the suit land, the present plaintiff filed another suit, 
T.S. 144/2009, against them under Section 6 of the Specific 
Relief Act, 1963. It is, thus, apparent that in respect of the 
same suit land, the plaintiff filed two different suits against 
different sets of defendants seeking recovery of possession 
of  the  suit  land.  The  filing  of  the  subsequent  suit  for 
recovery of possession under Section 6 of the Specific Relief 
Act, 1963, by itself implies that the suit land was no more 
in possession of the present defendants, but in possession 
of defendants of T.S. 144/2009. That being the case, the 
present suit against the present defendants for recovery of 
possession  of  the  suit  land  from  them  seems  to  be 
ineffectual. PW2, the husband of the plaintiff, has, however, 
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deposed  in  his  cross-examination  inter  alia that  since 
23.05.2009 they have been seeing that Shri Amal Baruah 
and Shri  Jibananda Hazarika are illegally  possessing the 
suit land, and some portion is in possession of the present 
defendants. But he has admitted that he doesn’t know how 
much  land  as  on  date  is  in  possession  of  the  present 
defendants.  He  has  further  admitted  that  in  this  suit 
recovery of possession of the entire suit land is sought for 
although as on date the entire suit land is not in possession 
of the defendants.

18. I am, thus, of the considered view that the plaintiff has 
not been able to make out a good case under Section 6 of 
the  Specific  Relief  Act,  1963,  and,  therefore,  she  is  not 
entitled to get a decree for recovery of  khas possession of 
the  suit  land  as  prayed  for.  Consequently,  she  is  not 
entitled to get any other relief as well in this suit.

Conclusion
19. In  view  of  the  foregoing  discussion,  the  suit  stands  
dismissed on contest with costs.

20. A decree be drawn accordingly  within 15 days from 
today  and  the  case  record  be  consigned  to  the  Record 
Room.

Given under my hand and the seal of this Court on 
this the 27th day of August, 2013, at Guwahati.

     
     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.
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APPENDIX

Witnesses examined by the Plaintiff:
1. Smt. Polly Bora (PW1)
2. Shri Sanjib Kumar Bora (PW2)
3. Shri Tapan Handique (PW3)
4. Shri Utpal Kumar Das (PW4)
5. Shri Gautam Mahanta (PW5)
6. Shri Nandaram Fangsu (PW6)

Documents exhibited by the Plaintiff:
1. Sale Deed No. 3594/91 (Ext. 1)
2. Certified copy of the concerned Jamabandi (Ext. 2)
3. Sale Deed No. 6226/68 (Ext. 3)
4. Sale Deed No. 2213/84 (Ext. 4)
5. Certified copy of the FIR dated 16.01.2009 (Ext. 5)
6. Certified copy of the petition u/s 144, Cr.P.C. (Ext. 6)
7. Certified copy of the order dated 17.01.2009 passed by the S.D.M., 
Guwahati (Metro) (Ext. 7)
8.  Certified  copy  of  the  order  dated  18.03.2009  dropping  the 
proceedings drawn under Section 144, Cr.P.C. (Ext. 8) 
9. Photocopy of the FIR dated 28.04.2009 (Ext. 9)

Witnesses examined by the Defendant no. 1:
1. Shri Baleswar Rongpi (DW1)
2. Md. Aminur Rahman (DW2)

Documents exhibited by the Defendant no. 1:
1. Certified copy of Sale Deed No. 944/09 (Ext. A)
2. Certified copy of Sale Deed No. 945/09 (Ext. B)
3. Certified copy of the Power of Attorney (Ext. C)
4. Certified copy of the Jamabandi (Ext. D)
5. Summons (Ext. E)
6. Original of Ext. A (Ext. F)
7. Original of Ext. B (Ext. G)
8. Original of Ext. C (Ext. H) 

           Civil Judge No. 3,
           Kamrup, Guwahati.

   


