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Form No. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup

IN THE COURT OF CIVIL JUDGE NO.3, KAMRUP, GUWAHATI

Present: Shri Jaspal Singh, AJS,
Civil Judge No.3,
Kamrup, Guwahati

Tuesday, the 20th day of August, 2013.

Title Suit No. 137 of 2008

Sri Harendra Nath Barman...........................................Plaintiff

versus

1. Sri Phani Dhar Talukdar

2. Sti Raju Sargiary

3. State of Assam

4. The Dy. Commissioner, Kamrup (Metro).............Defendants

This  suit  coming on for  final  hearing on 22.07.2013 in 
presence of:–

Advocate for the Plaintiff: Shri M. Talukdar 
Advocate for the Defendant no. 1: Shri G. Misra

And having stood for consideration to this day, the Court 
delivered the following judgment:--

J U D G M E N T

1. This  is  a  suit  for  declaration  of  right,  title  and 
interest on the strength of adverse possession and also 
for permanent injunction.

2. The  case  of  the  plaintiff  is  that  the  suit  land  as 
described in the schedule to the plaint was originally a 
government land. Out of the suit land the land measuring 
1K-10L was under occupation of one Sri  Prem Chandra 
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Bhuyan. On 16.11.1984, said Sri Prem Chandra Bhuyan 
had executed an unregistered sale deed and transferred 
his possessory right in favour of the plaintiff. An area of 
land measuring 1K adjacent to the said plot of land was 
lying  vacant  and  was  covered  by  jungle.  After  taking 
possession of  1K-10L of land, the plaintiff  occupied the 
said  adjacent  plot  of  land  by  clearing  jungle  etc.  and 
covered the entire land measuring 2K-10L (that is,  the 
suit land) by bamboo fencing. Since then, the plaintiff has 
been continuously and uninterruptedly possessing the suit 
land without any obstruction from anybody including the 
government.  He  has  obtained  adverse  possession  over 
the  suit  land as  he is  in  uninterrupted  and continuous 
possession for more than 22 years. After taking physical 
possession of the suit land, the plaintiff had constructed 
ek chali house thereon. Thereafter, he had constructed an 
Assam-type house thereon for his residential purpose. As 
per Land Policy, 1989, of the Govt. of Assam, the plaintiff 
had applied for allotment of 1K-10L of land on 26.12.2002 
being an indigenous landless person. After receipt of the 
application, the defendant no. 3 registered a case, being 
No. KRS. 174/2002, which is still pending. The reports of 
the concerned authorities are in favour of the plaintiff but 
due to administrative lapse or other cause final allotment 
of the land is yet to be done.

3. The defendant no. 1 has been trying to dispossess 
the  plaintiff  from the  suit  land  since  2005  in  different 
ways but he could not succeed till today. On 06.01.2005, 
the defendant no. 1 filed a false case under section 144 
Cr.P.C.  against  the  plaintiff  but  the  said  case  was 
eventually dropped. Again, on 08.04.2005, the defendant 
no.  1  filed  a  false  case  under  section  145/146 Cr.P.C. 
against the plaintiff with a view to dispossessing from the 
suit land but he could not succeed. On 04.10.2005, in the 
late midnight, the plaintiff was dispossessed from the suit 
land by a group of antisocial elements. He lodged an FIR 
at  Gorchuk  P.S.  On  07.10.2005,  as  per  order  of  the 
learned Deputy Commissioner, the police handed over the 
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suit  land and house to the plaintiff.  The said antisocial 
elements were agents of the defendant no. 1. Again, since 
the month of December, 2005, the defendants no. 1 and 
2 have been trying to dispossess the plaintiff from the suit 
land. Hence this suit.

4. The suit has been proceeding ex parte as against the 
defendants  no.  2,  3  and  4.  The  defendant  no.  1  has 
contested  the  suit  by  filing  written  statement.  Besides 
denying  the  averments  made  in  the  plaint  and  raising 
general defences/pleas, like the suit is not maintainable, 
there is no cause of action, the suit is bad for non-joinder 
of necessary parties and the suit is barred by limitation, 
the defendant no. 1 has stated in his written statement 
inter alia that rather he has been facing disturbances from 
the plaintiff in his possession over the land belonging to 
Dag No. 776 which is adjacent to Dag No. 946.

Issues

5. On the basis of  pleadings of  both the parties,  the 
following issues were framed in this suit:

(1) Whether there is cause of action for the suit?

(2) Whether the suit is maintainable in its present form?

(3) Whether the suit is barred by limitation?

(4) Whether the suit is bad for non-joinder of necessary 
parties?

(5)  Whether  the  plaintiff  is  entitled  for  right,  title  and 
interest and adverse possession over the suit land?

(6) Whether the plaintiff is entitled to get perpetual and 
permanent injunction in respect of the suit land?

(7) Whether the plaintiff is entitled to get the precept to 
be sent to the revenue court and to issue patta in the 
name of the plaintiff in respect of the suit land?

(8) To what other relief or reliefs the parties are entitled?
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6. In course of trial, the plaintiff has examined as many 
as  seven  witnesses  while  the  defendant  no.  1  has 
examined  only  one  witness.  I  have  gone  through  the 
pleadings  of  the  parties  and the  evidence  tendered  on 
record and heard the learned counsel for both the sides.

Discussion, decision and reasons therefor 

7. I am of the considered view that the finding upon 
issue no. 5 shall be sufficient for arriving at a decision of 
the  suit.  Hence,  I  am  taking  up  only  issue  no.  5  for 
discussion. Be it stated here that issue no. 5 is the crux of 
the suit as because all the reliefs claimed in this suit are 
dependent on the finding upon this issue. 

Finding upon issue no. 5 with reasons therefor

8. Before I start my discussion, let me mention herein 
below the law laid down by the Hon’ble Supreme Court 
with  regard  to  adverse  possession  in  respect  of 
Government land.  

9. In a reported case, R. Hanumaiah and Anr. Vs. 
Secretary  to  Government  of  Karnataka,  Revenue 
Department  and  Ors.,  (2010)  5  SCC  203,  it  was 
observed by the Hon’ble Supreme Court as follows:

“15. Suits for declaration of title against the government, though 
similar to suits for declaration of title against private individuals 
differ  significantly  in  some  aspects.  The  first  difference  is  in 
regard to the presumption available in favour of the government. 
All lands which are not the property of any person or which are 
not vested in a local authority,  belong to the government.  All 
unoccupied lands are the property of the government, unless any 
person can  establish  his  right  or  title  to  any  such  land.  This 
presumption available to the government, is not available to any 
person or individual. The second difference is in regard to the 
period for which title and/or possession have to be established 
by  a  person  suing  for  declaration  of  title.  Establishing 
title/possession  for  a  period  exceeding  twelve  years  may  be 
adequate  to  establish  title  in  a  declaratory  suit  against  any 
individual.  On  the  other  hand,  title/possession  for  a  period 
exceeding thirty years will have to be established to succeed in a 
declaratory suit for title against government. This follows from 
Article  112 of  Limitation Act,  1963 which  prescribes  a  longer 
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period  of  thirty  years  as  limitation  in  regard  to  suits  by 
government as against the period of 12 years for suits by private 
individuals.  The reason is obvious.  Government  properties are 
spread over the entire state and it is not always possible for the 
government  to  protect  or  safeguard  its  properties  from 
encroachments. Many a time, its own officers who are expected 
to protect its properties and maintain proper records, either due 
to  negligence  or  collusion,  create  entries  in  records  to  help 
private parties, to lay claim of ownership or possession against 
the government. Any loss of government property is ultimately 
the loss to the community. Courts owe a duty to be vigilant to 
ensure  that  public  property  is  not  converted  into  private 
property by unscrupulous elements.

16. Many civil courts deal with suits for declaration of title and 
injunction against government, in a casual manner, ignoring or 
overlooking  the  special  features  relating  to  government 
properties.  Instances  of  such  suits  against  government  being 
routinely decreed, either ex parte or for want of proper contest, 
merely  acting  upon  the  oral  assertions  of  plaintiffs  or  stray 
revenue entries are common. Whether the government contests 
the suit  or not,  before a suit for declaration of title against  a 
government is decreed, the plaintiff should establish, either his 
title by producing the title deeds which satisfactorily trace title 
for a minimum period of thirty years prior to the date of the suit 
(except  where  title  is  claimed  with  reference  to  a  grant  or 
transfer  by  the  government  or  a  statutory  development 
authority), or by establishing adverse possession for a period of 
more than thirty years. In such suits, courts cannot, ignoring the 
presumptions  available  in  favour  of  the  government,  grant 
declaratory  or  injunctive  decrees  against  the  government  by 
relying  upon  one  of  the  principles  underlying  pleadings  that 
plaint averments which are not denied or traversed are deemed 
to have been accepted or admitted. A court should necessarily 
seek  an  answer  to  the  following  question,  before  it  grants  a 
decree  declaring  title  against  the  government  :  whether  the 
plaintiff has produced title deeds tracing the title for a period of 
more than thirty years; or whether the plaintiff has established 
his adverse possession to the knowledge of the government for a 
period of more than thirty years, so as to convert his possession 
into title. Incidental to that question, the court should also find 
out whether the plaintiff is recorded to be the owner or holder or 
occupant  of  the property  in the revenue records or  municipal 
records, for more than thirty years, and what is the nature of 
possession  claimed  by  the  plaintiff,  if  he  is  in  possession  - 
authorized or unauthorized; permissive; casual and occasional; 
furtive and clandestine; open, continuous and hostile; deemed or 
implied (following a title).
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17.  Mere temporary  use or  occupation without  the animus to 
claim ownership or mere use at sufferance will not be sufficient 
to create any right adverse to the Government. In order to oust 
or defeat the title of the government, a claimant has to establish 
a clear title which is superior to or better than the title of the 
government  or  establish  perfection  of  title  by  adverse 
possession  for  a  period  of  more  than  thirty  years  with  the 
knowledge of the government. To claim adverse possession, the 
possession  of  the  claimant  must  be  actual,  open  and  visible, 
hostile  to  the  owner  (and  therefore  necessarily  with  the 
knowledge of the owner) and continued during the entire period 
necessary to create a bar under the law of limitation. In short, it 
should be adequate in continuity, publicity and in extent. Mere 
vague  or  doubtful  assertions  that  the  claimant  has  been  in 
adverse possession will not be sufficient. Unexplained stray or 
sporadic  entries  for  a  year  or  for  a  few  years  will  not  be 
sufficient and should be ignored. As noticed above, many a time 
it is possible for a private citizen to get his name entered as the 
occupant  of  government  land,  with  the  help  of  collusive 
government  servants.  Only  entries  based  on  appropriate 
documents  like  grants,  title  deeds  etc.  or  based  upon  actual 
verification of physical possession by an authority authorized to 
recognize such possession and make appropriate entries can be 
used against the government. By its very nature, a claim based 
on adverse possession requires clear and categorical pleadings 
and evidence, much more so, if it is against the government. Be 
that as it may.”

10. It is quite apparent from the above law laid down by 
the Hon’ble Supreme Court that in order to claim adverse 
possession against the government a person must be in 
open,  continuous  and  hostile  possession  over  the 
government land for not less than 30 years. It is the case 
of the plaintiff that the suit land measuring 2K-10L (6.69 
Are)  covered  by  Dag  No.  946  is  a  government  land 
(sarkari  land).  He  contends  that  he  has  been  in 
uninterrupted and continuous possession of the suit land 
for more than 22 years since 16.11.1984 on which he had 
purchased the possessory right over 1K-10L of land out of 
the suit land from one Prem Chandra Bhuyan by way of 
an unregistered sale deed and had thereafter occupied 1 
Katha of adjacent land by clearing jungle. It is, thus, an 
admitted fact that the plaintiff has not been in possession 
over the suit land for a period of 30 years as is required 
to assert the right of adverse possession over government 
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land. Therefore, this is sufficient to hold that the plaintiff 
is not entitled to right, title and interest over the suit land 
on the strength  of  adverse possession.  Otherwise also, 
the plaintiff cannot be said to have right, title and interest 
over  the  suit  land  based  on  the  said  sale  deed  dated 
16.11.1984 as it was admittedly an unregistered one and 
only  the  possessory  right  was  allegedly  transferred  in 
favour of the plaintiff and that too only over 1K-10L of 
land out of the suit land. The Land Policy, 1989, cannot 
be  the  basis  for  the  Court  to  declare  right,  title  and 
interest in favour of the plaintiff, for, it is the policy of the 
Government  of  Assam  and  it  is  for  the  Government 
whether or not to allot government land to any person.

11. In course of arguments, the learned advocate for the 
plaintiff has placed reliance on the following decisions in 
support of the case of the plaintiff:

1. Bonder Singh and Ors. Vs. Nihal Singh and Ors., 
(2003) 4 SCC 161;

2. Chaya Rani Dey Vs. Sunil Kr. Paul and Ors., 2008 
(Suppl) GLT 671;

3.  Prayag  Sah  Teli  Vs.  Mahangu  Prasad  Sah  and 
Anr., (1986) 1 GLR 108;

4.  Kshitish  Chandra  Bose  Vs.  Commissioner  of 
Ranchi, AIR 1981 SC 707; and

5. Kalyan Singh Vs. Smt. Chhoti and Ors., (1990) 1 
SCC 266.

12. The first four case laws have been relied upon by the 
learned advocate for the plaintiff in support of the plea of 
adverse  possession.  I  have  gone  through  the  said 
decisions.  They  do  not  pertain  to  adverse  possession 
against the government, and, therefore, to my considered 
view, they are not applicable to the facts of our case. The 
last case law relates to representative suit, and hence it 
has no application to the facts of our case.
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13. In view of the above discussion, the issue no. 5 is 
answered  in  the  negative  and  against  the  plaintiff. 
Therefore, the plaintiff is not entitled to any relief in this 
suit.  

Conclusion

The suit stands dismissed on contest with cost.

A decree be drawn accordingly within 15 days from today 
and the case record be consigned to the Record Room.

Given under my hand and the seal of this Court on 
this the 20th day of August, 2013.

     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.
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APPENDIX

Witnesses examined by the Plaintiff:
1. Sri Harendra Nath Barman (PW1)
2. Sri Arabinda Barman (PW2)
3. Sri Subal Biswas (PW3)
4. Sri Chakradhar Thakuria (PW4)
5. Sri Dulal Ch. Pathak (PW5)
6. Sri Dilip Das (PW)

Documents exhibited by the Plaintiff:
1.  Photostat  certified  copy  of  order  dated  02.11.2002  No. 
DS.10/48-02/5264 (Ext. I)
2.  Photostat  certified  copy  of  K.RS.174/2002/13/30/10/02  (Ext. 
II)
3.  Photostat  certified  copy  of  the  Dy.  Commissioner  Land  Patta 
Branch No. K.R.S./175/2002/9 dated 26.04.2002 (Ext. III)
4. Photostat certified copy of order dated 27.02.2001 of Settlement 
Branch No. DS 4/2001/684 dated 27.02.2001 (Ext. IV)
5. Photostat certified copy of orders dated 06.01.2005, 02.03.2005 
and 07.03.2005 passed in Case No. 7m/05 (Ext. V)
6.  Photostat  certified  copy of  order  dated  11.04.2005  passed in 
Case No. 258m/2005 (Ext. VI)
7.  Photostat  certified  copy of  order  dated  10.06.2005  passed in 
Case No. 258m/2005 (Ext. VII)
8. G.M.C. Tax paying receipt dated 19.04.2010 (Ext. VIII)
9. Unregistered Sale Deed dated 16.11.1984 (Ext. IX)
10. Copy of Assamese Newspaper Dainik Batori dated 12.03.2008 
(Ext. X)

Witnesses examined by the Defendant No. 1:
1. Sri Sailen Roy (DW1)

Documents exhibited by the Defendant no. 1:
None

Civil Judge No. 3,
Kamrup, Guwahati.

 

     

             


