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Form No. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup

IN THE COURT OF CIVIL JUDGE NO.3, KAMRUP, GUWAHATI

Present: ShriJaspal Singh, AJS,
Civil Judge No.3,
Kamrup, Guwahati

Monday, the 12th day of August, 2013.

Title Suit No. 144 of 2009
Smti. Polly Bora.....................................................................Plaintiff

versus

1. Shri Amal Baruah

2.  Shri  Jibananda 
Hazarika..............................................Defendants

This  suit  coming  on  for  final  hearing  (arguments)  on 
16.07.2013 in presence of:–

Advocate for the Plaintiff: None 
Advocate for the Defendants: Shri S. K. Sanganeria

And having stood for consideration to this day, the Court 
delivered the following judgment:--

J U D G M E N T

1. This is a suit under Section 6 of the Specific Relief Act, 
1963, for recovery of  khas possession of the suit land and 
for injunction.

The case of the paintiff
2. The  case  of  the  plaintiff  is  that  one  Ratneswari 
Thakuria had purchased a plot of land measuring 7B-4K-
12L covered by Dag No. 11(old)/18(new) in Special Myadi 
Patta No. 1 of revenue village Pamohi, Mouza Ramcharani, 
district Kamrup, from one Brojendra Kumar Mitra. Out of 
this,  she  had  sold  6B-4K-12L of  land (which  is  the  suit 
land) to one Uday Handique vide registered sale deed No. 
2213/84  dated  28.02.1984.  On  08.07.1991,  Shri  Uday 
Handique sold the suit land to the plaintiff vide registered 
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sale  deed  No.  3594/91.  Since  the  date  of  purchase,  the 
plaintiff  was  continuously  possessing  the  suit  land  till 
28.04.2009 by keeping there her agents and labourers. She 
had constructed two tin chali sheds and planted some trees 
over  the  suit  land.  On  15.01.2009,  one  Shri  Baleswar 
Rongpi  with  some  unknown  antisocial  persons  forcefully 
trespassed into the suit land and drove away the labourers 
of the plaintiffs therefrom. Shri S.K. Bora, the husband of 
the plaintiff, went to the suit land and found that on the 
southern side of the suit land by the said of the PWD road 
construction of boulder boundary wall was started. He filed 
an FIR before the O/C, Gorchuk P.S., on 16.01.2009. The 
construction  of  the  aforesaid  boundary  wall  was  stopped 
thereafter.  But,  again  after  three  or  four  days,  some 
unknown persons started disturbing the possession of the 
plaintiff  over  the  suit  land  by  giving  threatening  to  her 
labourers. On enquiry, her husband came to know that said 
unknown persons  were  claiming to  have  possession over 
the  suit  land  on  the  basis  of  an  order  passed  by  the 
Executive Magistrate. He came to know on enquiry that the 
Sub-Divisional Magistrate, Kamrup (Metro), had passed an 
order on 17.01.2009 in Misc. Case No. 9M/09 restraining 
the plaintiff and her husband from entering upon the land 
on the basis of a petition under Section 144, Cr.P.C., filed 
by one Pradip Basfor representing one Smti Barada Devi as 
her attorney.

3. The  plaintiff  and  her  husband  thereafter  filed  a 
petition  before  the  learned  District  Magistrate,  Kamrup 
(Metro),  for review/alteration/rescission of  the said order. 
But  during  pendency  of  the  said  petition,  the  statutory 
period of 60 days for an order passed in a proceeding under 
Section 144, Cr.P.C., had expired and as such said order 
was dropped. Be it stated that the plaintiff was still under 
possession of the suit land through her labourers in spite of 
the threatening meted by said Shri Pradip Basfor and other 
antisocial persons. On 28.04.2009, on coming to know that 
some persons had trespassed into the suit land and had 
started to construct a stone masonry wall on the western 
boundary of the suit land, the husband of the plaintiff came 
to the suit land but some unknown persons threatened him 
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with dire consequences. They informed him that they had 
been  engaged  by  Shri  Baleswar  Rongpi  and  Shri  Pradip 
Basfor. As the above named persons did not vacate the suit 
land in spite  of  requests  made on several  occasions,  the 
plaintiff  filed  a  suit  against  them,  being  T.S.  136/2009, 
along  with  an  injunction  application.  The  learned  Civil 
Judge No. 3, Kamrup, Guwahati, was pleased to grant ad-
interim injunction in the form of status quo by order dated 
20.05.2009.  On 23.05.2009,  the  husband of  the  plaintiff 
came to know from one of his friends that the latter had 
seen a truck loaded with stone-chips inside the suit land 
premises.  There  were  also  some  other  construction 
materials  on  the  suit  land.  Some  labourers  were  also 
engaged  to  arrange  the  construction  materials.  The 
husband of the plaintiff came to know on inquiry that the 
same was done as per directions of the defendants. Hence 
this suit.

The case of the defendants
4. The defendant no. 1 contested the suit by filing written 
statement.  Besides  denying  the  allegations  made  in  the 
plaint and taking the defences of no cause of action, non-
joinder  of  necessary  parties,  bar  of  limitation,  bar  of  res 
judicata and improper valuation, the defendant no. 1 stated 
that one Smt. Baroda Devi had purchased a plot of  land 
measuring 18 Bighas covered by Dag No. 11 and 12 of Patta 
No. 1 from the original pattadar Birendra Kumar Mitra by 
registered  sale  deed  No.  5564  dated  26.12.1959.  The 
defendant no. 1 also stated that the said Baroda Devi had 
purchased another plot of land from Birendra Kumar Mitra 
measuring  10  Bighas  of  the  said  Dags  and  Patta  by  a 
registered sale deed dated 04.01.1960. Out of the said 28 
Bighas of land, the defendant no. 1 along with Sri Niranjan 
Deka purchased a plot of land measuring 13 Bighas vide 
registered sale deed No. 1179/09 dated 02.02.2009.  Since 
then, the defendant has been in uninterrupted occupation 
of the land without any disturbance from any corner.

Issues
5. Based  on  the  rival  pleadings  of  both  the  sides,  the 
following issues were framed by my then predecessor:
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(1) Is the suit maintainable in law as well as on facts?

(2) Is there any cause of action for the suit?

(3) Whether the present suit is justified or tenable in law in 
view of the pendency of T.S. 136/09 on the same subject 
matter against different persons?

(4) Whether the plaintiff ever possessed the suit land since 
8.7.91 till the date of her alleged dispossession?

(5)  Whether  the  land purchased  by  the  plaintiff  and  the 
defendants are identical and same or it is different and if it 
is identical then who has the better title over the same?

(6) Whether the plaintiff  is entitled to a decree as prayed 
for?

(7) To what other reliefs the parties are entitled?

6. The plaintiff has examined as many as six witnesses 
whereas the defendants have examined three witnesses. I 
have  gone  through  the  pleadings  of  the  parties  and  the 
evidence tendered on record.

Discussion, decision and reasons therefor 
7. Although as many as seven issues have been framed 
in  this  suit,  yet,  according  to  my  considered  view,  the 
finding upon issues No. 1 and 3 is sufficient for the decision 
of the suit. As such, I am taking up only issues No. 1 and 3 
for discussion.

Finding upon Issue No. 1 with reasons
8. At the very outset, let me mention that this is a suit 
under Section 6 of the Specific Relief Act, 1963. Section 6 of 
the Specific Relief Act, 1963, goes as follows:
6. Suit by person dispossessed of immovable property.—

(1) If any person is dispossessed without his consent of immovable 
property  otherwise  than  in  due  course  of  law,  he  or  any  person 
claiming  through  him  may,  by  suit,  recover  possession  thereof, 
notwithstanding any other title that may be set up in such suit.

(2) No suit under this section shall be brought—

(a)  after  the  expiry  of  six  months  from  the  date  of 
dispossession; or

(b) against the Government.
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(3) No appeal shall lie from any order or decree passed in any suit 
instituted under this section, nor shall any review of any such order 
or decree be allowed.

(4)  Nothing  in  this  section  shall  bar  any  person  from  suing  to 
establish his title to such property and to recover possession thereof.

9. It is very much clear from the provision contained in 
Section  6  of  the  Specific  Relief  Act,  1963,  that  only  the 
person dispossessed or any person claiming through him 
can  bring  a  suit  for  recovery  of  possession  under  this 
provision. In the instant case, it is the admitted case of the 
plaintiff  that she had been in possession of the suit land 
since  the  date  of  her  purchase  till  28.04.2009.  She  has 
stated  in  the  plaint  that  on  28.04.2009  she  was 
dispossessed from the suit land by Shri Baleswar Rongpi 
and  Shri  Pradip  Basfor.  She  has  also  averred  that  on 
23.05.2009 the present defendants illegally took possession 
of the suit land. It is, thus, clear from the averments made 
in the plaint that immediately before the date on which the 
present defendants had allegedly taken possession of  the 
suit  land,  the  plaintiff  was  not  in  possession of  the  suit 
land. Rather, Shri Baleswar Rongpi and Shri Pradip Basfor 
were  in  possession  of  the  suit  land  after  having 
dispossessed the plaintiff therefrom. Therefore, the instant 
suit  filed by the  plaintiff  under  Section 6 of  the  Specific 
Relief Act, 1963, is not maintainable in law. The issue at 
hand is accordingly decided against the plaintiff. 

Finding upon Issue No. 3 with reasons
10. It is the admitted case of the plaintiff that after having 
been dispossessed from the suit land on 28.04.2009 by Shri 
Baleswar  Rongpi  and  Shri  Pradip  Basfor  the  plaintiff 
instituted a Title Suit, being T.S. 136/2009, against them 
along with an injunction application, and the learned Civil 
Judge No. 3, Kamrup, Guwahati, was pleased to grant an 
ad-interim injunction  in  the  form of  status  quo by  order 
dated 20.05.2009. The certified copy of the plaint of  T.S. 
136/2009 (proved in original) is exhibited in this suit by the 
defendants as Ext. B. It appears from Ext. B as well as the 
plaint of the instant suit that in both the suits the suit land 
is the same. The schedule of the suit land in both the suits 
is as follows:
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A plot of land measuring 6 Bighas 4 Kathas 12 Lechas covered by Dag No. 
18,  Special  Myadi  Patta  No.  1  of  Revenue  village  Pamohi,  Mouza 
Ramcharani, district Kamrup, Assam, and bounded as under:

North:  Land of  Dharmeswar  Kachari,  Lakshmi  Kanta  Barua  and Dhiren 
Mitra     

South: PWD road

East: Land of Surendra Nath Thakuria, now Smti Alaka Desai Sarma

West: Land of Hansingh Teron, Hareswar Kalita

11. Thus,  in  both  the  suits,  the  plaintiff  has  claimed 
recovery of possession of the same suit land though from 
different persons. I don’t think both the suits can co-exist 
as  because  it  is  not  the  case  of  the  plaintiff  that  the 
defendants of both the suits had dispossessed her from the 
suit land on the same date. It is not also the case of the 
plaintiff that she was able to recover the possession of the 
suit land from the defendants of the earlier suit prior to the 
filing of the instant suit. It is in the evidence that the earlier 
suit i.e. T.S. 136/2009 is still pending. It will not be out of 
place  to  mention  here  that  in  the  instant  suit  the 
defendants have exhibited, as Ext. C, the certified copy of 
the  petition  of  Misc.  (J)  Case  No.  62/2011  (proved  in 
original) which was filed by the plaintiff in T.S. 136/2009 
against the defendants of that suit for taking action against 
them for continued violation/disobedience of injunction. In 
para 7 of the said petition, the plaintiff had stated inter alia 
that  on 05.03.2011 her husband had noticed that  about 
five  or  six  labourers  were  doing  construction  of  a  stone 
masonry boundary wall on the western side of the suit land 
and on being asked the said labourers told him that they 
were engaged by the defendants (of T.S. 136/2009) to do 
the said works of construction of the boundary wall. Be it 
stated  that  both  plaintiff  (PW1)  and  her  husband  (PW2) 
were  confronted  on  this  point  during  their  cross-
examination. What it, thus, appears is that the suit land is 
in  possession  of  the  defendants  of  T.S.  136/2009.  It  is 
pertinent  to  mention  here  that  PW3  has  deposed  in  his 
cross-examination  (recorded  on  30.01.2012)  that  the 
plaintiff has not yet recovered possession of the suit land 
from the defendants of the earlier suit. So, when the suit 
land is still in possession of Shri Baleswar Rongpi and Shri 
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Pradip Basfor, the plaintiff cannot at the same time claim 
the suit land to be in possession of the present defendants. 
In  the  premises,  the  instant  suit  against  the  present 
defendants  is  not  tenable  in  law.  The  issue  at  hand  is 
accordingly decided against the plaintiff.

Conclusion
12. In  view  of  the  foregoing  discussion,  the  suit  stands  
dismissed on contest with costs.

13. A decree be drawn accordingly  within 15 days from 
today  and  the  case  record  be  consigned  to  the  Record 
Room.

Given under my hand and the seal of this Court on 
this the 12th day of August, 2013, at Guwahati.

     
     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.
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APPENDIX

Witnesses examined by the Plaintiff:
1. Smt. Polly Bora (PW1)
2. Shri Sanjib Kumar Bora (PW2)
3. Shri Tapan Handique (PW3)
4. Shri Utpal Kumar Das (PW4)
5. Shri Gautam Mahanta (PW5)
6. Shri Nandaram Fangsu (PW6)

Documents exhibited by the Plaintiff:
1. Sale Deed No. 3594/91 (Ext. 1)
2. Certified copy of the concerned Jamabandi (Ext. 2)
3. Sale Deed No. 6226/68 (Ext. 3)
4. Sale Deed No. 2213/84 (Ext. 4)
5. Certified copy of the FIR dated 16.01.2009 (Ext. 5)
6. Certified copy of the petition u/s 144, Cr.P.C. (Ext. 6)
7. Certified copy of the order dated 17.01.2009 passed by the S.D.M., 
Guwahati (Metro) (Ext. 7)
8.  Certified  copy  of  the  order  dated  18.03.2009  dropping  the 
proceedings drawn under Section 144, Cr.P.C. (Ext. 8) 
9. Photocopy of the FIR dated 28.04.2009 (Ext. 9)
10. Editorial of the Sentinel (Ext. 10)
11. Editorial of the Assam Tribune (Ext. 11)
12. News items published in Axomiya Pratidin dated 04.01.2011 and 
02.04.2011 (Ext. 12 and 13)
13. Letter dated 17.09.2010 of the Sr.S.P., City, Guwahati (Ext. 14)
14.  Certified copy of  Judgment & Decree passed in T.S.  315/2007 
(Ext. 15)
15. Trace Map (Ext. 16)
16. Photographs (Ext. 17 series)
17. Copy of the Jamabandi of Dag No. 745 (Ext. 18)

Witnesses examined by the Defendants:
1. Shri Amal Baruah (DW1)
2. Shri Tapas Choudhury (DW2)
3. Shri Pabitra Kumar Das (DW3)

Documents exhibited by the Defendants:
1. Certified copy of Sale Deed No. 1179/09 (Ext. a)
2. Copy of Sale Deed No. 5564 dated 26.12.1959 (Ext. b)
3. Copy of the Sale Deed dated 04.01.1960 (Ext. c)
4. Certified copy of plaint of T.S. 136/2009 (Ext. B)
5. Certified copy of petition of Misc. (J) Case No. 62/2011 (Ext. C)
6. Sale Deed No. 1179/09 (Ext. D) 

           Civil Judge No. 3,
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           Kamrup, Guwahati.
   


