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HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup

IN THE COURT OF CIVIL JUDGE NO.3, KAMRUP, GUWAHATI

Present: Shri Jaspal Singh, AJS,

Civil Judge No.3,

Kamrup, Guwahati

Wednesday, the 21th day of August, 2013.

Title Suit No. 25 of 2008

1. Md. Manik Ali,
2. Md. Mukut Ali,
3. Md. Bablu Ali,
4. Md. Junu Ali,
5. Md. Raja Ali     
...............................Plaintiffs

versus

1. Musstt. Habibun Nessa @ Dulari Begum
2. Musstt. Anjan Begum 
............................Defendants

This  suit  coming  on  for  final  hearing  on  05.08.2013  in 

presence of:–

Advocate for the Plaintiffs: Mr. N. Alam 

Advocate for the Defendants: Mr. M. Hussain 

And having stood for consideration to this day, the Court 

delivered the following judgment:--

J U D G M E N T
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1. The case of the plaintiffs is that they are in occupation 
and possession of a plot of land measuring 1K-5L, covered 
by K.P. Patta No. 82, Dag No. 2748 of village Sahar Sarania 
Part-II, Mouza Ulubari, which is situated just by the side of 
South  Sarania  Mazid,  more  particularly  described  in  the 
Schedule to the plaint. According to the plaintiffs, the said 
land was occupied by their grandfather namely late Omar 
Ali some 60 years back and after his death possession was 
handed down to his three sons i.e. the respective fathers of 
the plaintiffs. And now the same is under occupation and 
possession  of  the  plaintiffs  since  the  death  of  their 
respective fathers. The suit land was under the possession 
of plaintiffs and their family without any disturbances from 
any corner.  

2. The suit land originally belonged to one Abdul Jalil. 
The  possession  of  the  predecessors-in-interest  of  the 
plaintiffs over the suit land was well within his knowledge 
and he never objected to or obstructed the said possession 
with  a  view  to  relinquishing  the  same  in  favour  of  the 
possessors  as  he  was  not  having  any  class  one  heir  to 
succeed  him,  for,  he  died  unmarried.  However,  on  24th 

January, 2008, all of a sudden, the defendants along with 
police personnel of the Paltan Bazar P.S. came over the suit 
land  and  tried  to  evict  the  plaintiffs  from  the  land  by 
showing the order of learned Executive Magistrate, Smti. M. 
Parmey,  Kamrup  (M),  passed  in  Case  No.  14M/05  on 
3.11.2007. Since the plaintiffs were not shown as parties to 
the  said  proceeding  under  section  145  Cr.P.C.,  the 
defendants  failed  to  evict  them  from  the  suit  land.  The 
plaintiffs  came  to  know  that  the  defendant  no.  1,  in 
collusion with one fictitious Imran Hussain, had filed the 
said proceeding on 05.01.2005 against Late Amin Ali (father 
of plaintiffs no. 1 to 3) and two other persons. But Amin Ali 
had died way back in the year 1989. The defendant no. 1 
claimed right of ownership over the schedule plot of land on 
the strength of gift from her paternal uncle. But her alleged 
paternal uncle had died more than 20 years ago prior to 
that case and she had never come forward for claiming the 
schedule plot of land. The claim of the plaintiffs is that if at 
all the defendants were having any kind of right, title and 
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interest over the suit land, the same has been extinguished 
by application of the doctrine of adverse possession in view 
of  the  long-standing,  uninterrupted  possession  of  the 
plaintiffs.

3. Apprehending their dispossession from suit land, the 
plaintiffs filed the instant suit claiming declaration of their 
rights, title and interest over the suit land in view of their 
long-standing adverse and hostile possession thereon since 
the  days  of  their  predecessors-in-interest  with  further 
prayer for permanent injunction restraining the defendants, 
their servants, agents, etc. from evicting the plaintiffs from 
the suit land.

4. The  defendants  entered  appearance  and  filed  their 
written  statements.  The  defendant  no.  1  also  filed  her 
counter claim. The defendants’  case is total denial of  the 
averments made by the plaintiffs in the plaint with further 
objection as  to  the  locus  of  the  plaintiffs,  for,  they  have 
failed to name the real owner of the suit land. Besides, the 
defendants  have  denied  that  the  plaintiff  had  ever 
possessed the entire land as described in the Schedule to 
the plaint.

5. The defendant no. 1 has stated in her counter claim 
that the suit land along with other adjoining land totalling 
to about 1 Bigha was purchased by one Hiru Mistry vide 
registered sale deed no. 1973 dated 22.08.1949. The said 
Hiru  Mistry  had  four  sons  including  Abdul  Jalil.  As  per 
family  arrangement,  each  of  them  possessed  land 
measuring 1K-5L after the death of their father. The suit 
land fell  within the possession of  Abdul Jalil.  Abdul Jalil 
died bachelor in the year 1982. The defendants no. 1 and 2 
are  daughters  of  his  brothers  Abdul  Gafoor  and  Abdul 
Hamid  respectively.  Abdul  Jalil  had  constructed  one 
thatched  house  on  the  eastern  side  of  the  suit  land 
standing over a plot of land measuring about 3 Lechas. He 
was  looked  after  by  the  defendants  during  his  old  age. 
Being satisfied with the services rendered, Abdul Jalil, on 
15.05.1982, gifted the suit land to the defendant no. 1. The 
latter accepted the gift. Thereafter, she constructed a three 
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room house  with bamboo posts  and thatched roofing.  In 
one of the rooms, the paternal uncle of the defendant no. 1 
used to reside and other two rooms were let out to tenants 
including Amin Ali, the father of plaintiffs no. 1 to 3. In the 
year 1985 the defendant no. 1 was married to one Imran 
Hussain at Athgaon, Guwahati. Prior to that, in December, 
1982,  Abdul  Jalil  died.  After  her  marriage,  the  rent  was 
collected  from  the  tenants  including  Amin  Ali  by  her 
mother. In order to accommodate her sister Atuba Khatoon, 
who  was  deserted  by  her  husband,  the  defendant  no.  1 
raised  one  two  chali house  with  bamboo  posts  on  the 
southern side of the suit land where her sister is presently 
residing.

6. After  the  death  of  Hiru  Mistry,  his  four  sons  had 
divided the land measuring 1 Bigha, which was rectangular 
in shape and was facing the  public  road on the  western 
side, into four plots. A private path was proposed for ingress 
and egress owing to  which Abdul  Jalil  had to  part  away 
with about 8 Lechas of land from his share of 1K-5L. The 
said private path is still in existence on the southern side of 
the suit land. For this reason, the name of the defendant 
no. 1 has been mutated to the extent of 2.27 Ares which is 
more or less 17 Lechas. The house under possession of the 
plaintiffs’  predecessor-in-interest  became  dilapidated  and 
the plaintiffs left the house and since the year 2000 none of 
the plaintiffs resided in the said house which is the subject-
matter of the counter claim. The defendant no. 1 applied for 
and  obtained  NOC  from  the  GMDA  for  carrying  out 
construction  on  the  suit  land.  As  one  Faizul  Hussain  @ 
Khukan, one of the brothers of defendant no. 1 along with 
the plaintiffs threatened the younger sister of the defendant 
no. 1 viz. Atuba Khatoon and asked her to vacate the suit 
land and decided to raise  temporary construction on the 
suit  land,  the  defendant no.  1 filed a petition before  the 
Executive  Magistrate  on  08.12.2004  and  a  proceeding 
under section 145 Cr.P.C. was drawn up on 05.01.2005 in 
14M/2005 which was finally disposed of on 03.11.2007 vide 
final  order  declaring  the  possession  in  favour  of  the 
defendant no. 1. Having come to know about the said order 
the  plaintiffs  re-entered  into  the  dilapidated  house  since 
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25.12.2007 and resisted the enforcement of the order dated 
03.11.2007. 

7. After the order dated 03.11.2007, the defendant no. 1, 
in  order  to  carry  out  construction,  collected  building 
materials,  demolished  the  old  three-room  house.  Seeing 
this, the plaintiffs have filed this suit claiming the total land 
1K-5L to be in their possession. Therefore, the defendant 
no. 1 has filed the counter-claim for declaration of her right, 
title and interest with recovery of possession over the land 
measuring  3  Lechas  whereupon  the  said  house  in 
dilapidated condition is standing.              

8. The  plaintiffs  filed  their  written  statement  to  the 
counter claim of the defendant no. 1 and completely denied 
the statements made in counter claim.

ISSUES

9. On the basis of the respective pleadings of the parties, 
my  learned  predecessor  in  the  office  had  framed  the 
following issues:

(1) Whether there is cause of action of the suit?

(2) Whether the suit is maintainable in present form and 
order? 

(3) Whether the plaintiffs are in possession of the suit plots 
since  the  day  of  their  grandfather  and  residing  thereon, 
along with their family members or not?

(4)  Whether  the  plaintiffs  have  acquired  right,  title  and 
interest over the said plot of land, by application of doctrine 
of adverse possession or not?

(5)  Whether there is cause of  action for counter claim or 
not?

(6)  Whether  the  plaintiff  is  entitle  to  get  the  decree  as 
claimed for?

(7)  Whether the counter claim is maintainable in present 
form and order?
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(8) To what other relief/reliefs the parties are entitled to get?

10. In the course of trial, the plaintiffs have examined as 
many as three witnesses,  but the evidence-on-affidavit  of 
PW4 was expunged. The defendants have examined three 
witnesses,  but  the  evidence-on-affidavit  of  DW2  was 
expunged. I have gone through the pleadings of the parties 
and the evidence tendered on record and heard the learned 
counsel for both the sides.

DISCUSSION, DECISION AND REASONS THEREFOR

11. I am of the considered view that finding upon issues 
no. 4, 6, 7 and 8 shall be sufficient for deciding the suit as 
well as counter claim. Hence, I am taking up only the said 
issues for discussion.

Finding upon issues no. 4 and 6 with reasons

12. Both these issues are taken up together for discussion 
as because the finding upon both these issues will enable 
me to arrive at a decision as to whether the plaintiffs are 
entitled to the reliefs as prayed for in the suit.

13. In this suit, the plaintiffs have claimed right, title and 
interest  over  the  suit  land  on  the  strength  of  adverse 
possession. The law of prescriptive rights is best summed 
up by the brocard, ‘nec vi, nec clam, nec precario’, indicating 
that the acquisition of a right by prescription must be in 
circumstances  that  exclude  force,  stealth  or  licence.  A 
prescriptive  right  is  essentially  one  that  is  created  by 
uncontested assertion of the right for a given period of time. 
The principle is based in many ways on a sort of estoppel in 
rem.

14. In India,  the  Limitation Act,  1963,  is  the  legislation 
that governs the period within which suits are to be filed, 
with relevant provisions for delay, condonation thereof, etc. 
The  principle  that  pervades  statutes  of  limitation  at 
common law is that limitation extinguishes the remedy, but  
not the right.  This means that the legal right itself is not 
defeated, but only the right to claim it in a court of law is 
extinguished. An exception to this general rule is the law of 



             [7]
T.S. 25/2008

prescriptive  rights  whereby  the  right  itself  is  destroyed. 
Section 27 of the Limitation Act, 1963 proclaims that  “at 
the determination of the period hereby limited to any person  
for instituting a suit for possession of any property, his right  
to such property shall be extinguished.” This provision, when 
read  with  Articles  64  and  65  of  the  Schedule  to  the 
Limitation  Act,  1963,  establishes  the  law  of  adverse 
possession as it stands in India today. These two Articles 
both prescribe  a period of  twelve years within which the 
right to claim a particular property is extinguished, but the 
two differ  in so far  as the  date  on which such period of 
limitation begins to run.

15. Article 64 deals with cases where the dispute is over 
possession not necessarily based title,  and in such cases 
the  period  of  limitation  runs  from  the  time  when  the 
plaintiff was dispossessed of the property. Article 65 deals 
with cases where the dispute is over title as such also, and 
in such cases the period of limitation runs from the time 
when the  defendant  becomes adverse  to  that  of  plaintiff. 
The  distinction  between  the  two  might  seem  almost 
semantical at first blush, but on further analysis, especially 
by  placing  the  twin  provisions  in  contradistinction  to 
Articles 142 and 144 of the old Limitation Act, 1908, we see 
an extremely significant distinction emerge through. In the 
old Act, whether the alleged possessory right was based on 
title or not, the burden of proof always lay on the plaintiff, 
who had to prove that he was in possession of the property 
within 12 years of the suit. However, the new Act, pursuant 
to the recommendations of the First Law Commission (in its 
3rd Report,  1956),  has  modified  this  to  benefit  plaintiff’s 
suits  based  on  title.  Article  65,  in  such  cases,  lays  the 
burden  of  proof  (that  the  claim  is  barred  by  limitation) 
squarely  on  the  defendant,  in  cases  where  the  plaintiff 
bases his suit on title.

16. Elaborately  dwelling  on  adverse  possession,  the 
Hon’ble  Supreme Court,  in  Karnataka Board of Wakf v. 
Government of  India and Others,  (2004)  10 SCC 779, 
observed as under:



             [8]
T.S. 25/2008

“In the eye of law, an owner would be deemed to be in possession of a property so  
long as there is no intrusion. Non-use of the property by the owner even for a long  
time won't affect his title. But the position will be altered when another person takes  
possession of the property and asserts a right over it. Adverse possession is a hostile  
possession by clearly asserting hostile title in denial of the title of true owner. It is a  
well-settled principle that a party claiming adverse possession must prove that his  
possession is 'nec vi, nec clam, nec precario', that is, peaceful, open and continuous.  
The possession must be adequate in continuity, in publicity and in extent to show that  
their possession is adverse to the true owner. It must start with a wrongful disposition  
of the rightful owner and be actual, visible, exclusive, hostile and continued over the  
statutory period. Physical fact of exclusive possession and the animus possidendi to  
hold as owner in exclusion to the actual owner are the most important factors that  
are to be accounted in cases of this nature. Plea of adverse possession is not a pure  
question of law but a blended one of fact and law. Therefore, a person who claims  
adverse possession should show (a) on what date he came into possession, (b) what  
was the nature of his possession, (c) whether the factum of possession was known to  
the other party, (d) how long his possession has continued, and (e) his possession  
was open and undisturbed. A person pleading adverse possession has no equities in  
his favour. Since he is trying to defeat the rights of true owner, it is for him to clearly  
plead and establish all facts necessary to establish his adverse possession.”

17. Further,  in  another  decision,  Annakili  v.  A. 
Vedanayagam & Ors., AIR 2008 SC 346, it was observed 
by the Hon’ble Supreme Court that:

“Claim by adverse possession has two elements: (1) the possession of the defendant  
should become adverse to the plaintiff; and (2) the defendant must continue to remain  
in  possession  for  a  period  of  12  years  thereafter.  Animus  possidendi,  as  is  well  
known,  is  a  requisite  ingredient  of  adverse  possession.  It  is  now  a  well  settled  
principle of law that mere possession of the land would not ripen into possessory title  
for  the  said  purpose.  Possessor  must  have  animus  possidendi  and hold  the  land  
adverse  to  the  title  of  the  true  owner.  For  the  said  purpose,  not  only  animus  
possidendi  must  be  shown to  exist,  but  the  same  must  be  shown to  exist  at  the  
commencement of the possession. He must continue in said capacity for the period  
prescribed under the Limitation Act. Mere long possession for a period of more than  
12 years without anything more do not ripen into a title.”

18. In yet another decision,  P.T. Munichikkanna Reddy 
and Ors. v. Revamma and Ors.,  AIR 2007 SC 175, the 
ratio decidendi was that adverse possession is right comes 
into  play  not  just  because  someone  loses  his  right  to 
reclaim property out of continuous and wilful neglect but 
also on account of possessor's positive intent to dispossess. 
Intention to possess cannot be substituted for intention to 
dispossess.

19. Coming to our case, it is the case of the plaintiffs that 
the suit land was occupied by their grandfather Omar Ali 
some 60 years  back  and after  his  death possession was 
handed down to his three sons i.e. the respective fathers of 
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the plaintiffs and now the suit land is under occupation and 
possession  of  the  plaintiffs  since  the  death  of  their 
respective fathers. The contention of the plaintiffs is that 
the suit land has been under their possession without any 
disturbances from any corner. The suit land, according to 
the  plaintiffs,  originally  belonged to  one  Abdul  Jalil.  The 
possession  of  their  predecessors-in-interest  over  the  suit 
land was well within his knowledge and he never objected to 
or  obstructed  the  said  possession  with  a  view  to 
relinquishing the same in favour of  the possessors as he 
was not having any class one heir to succeed him, for, he 
was unmarried.

20. It is apparent from the facts pleaded in the plaint that 
the plaintiffs have not been able to show and establish in 
this suit that their possession was adverse and hostile to 
the true owner. There is nothing in the plaint to the effect 
that  their  possession  or  that  of  their  father  or  their 
grandfather had started  with a wrongful  dispossession of 
the  rightful  owner.  There  is  nothing  in  the  plaint  to  the 
effect that they had the animus possidendi to hold the suit 
land as owners in exclusion to the actual owner. Rather, it 
is  stated  in  the  plaint  that  the  owner  Abdul  Jalil  never 
interfered  with  or  obstructed  the  said  possession  with  a 
view to relinquishing the same in favour of the possessors 
as he was not having any class one heir to succeed him.

21. Coming to the evidence, PW1, PW2 and PW3 have all 
deposed in their cross-examination that they do not know 
when or in which year their grandfather Omar Ali had taken 
possession of the suit land. Be it stated that it was held by 
the Hon’ble Supreme Court in  Karnataka Board of Wakf 
(supra) that a person who claims adverse possession should 
inter  alia show  on  what  date  he  came  into  possession. 
Admittedly, the plaintiffs have not been able to show this in 
this suit. PW1 has further deposed in his cross-examination 
that the owner of  the suit  land had allowed Omar Ali  to 
reside on the suit land. He has further deposed that as the 
owner had given permission to them to reside on the suit 
land,  they  never  obstructed  or  interfered  with  their 
possession. He has also deposed that they have been asking 
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them to vacate  the suit  land since 2 or 3 years.  He has 
further deposed that he does not know whether Omar Ali or 
his  father  Amin  Ali  used  to  give  rent  to  Abdul  Jalil  in 
respect of the house in which they are residing. PW2 has 
deposed in his cross-examination that no one ever tried to 
oust them from the suit land till the year 2008. He has also 
deposed that he has not given any document from Circle 
Office to show that they have been in possession of the suit 
land for 60 years. He has further deposed that Abdul Jalil 
or his brothers had permitted them to stay on the suit land. 
He  has  gone  further  to  depose  that  they  do  not  have 
possession over the entire 1K-5L of land. PW3 has deposed 
in  his  cross-examination  inter  alia that  Abdul  Jalil  had 
given permission to his grandfather to reside on the suit 
land.  From the  above  statements  made  by  the  plaintiffs’ 
witnesses in their  cross-examination,  it  is  quite  apparent 
that the most important requisite for adverse possession, 
animus possidendi, is not found existing in our case, and, 
as held by the Hon’ble Supreme Court in Annakili (supra), 
animus possidendi must not only be shown to exist, but the 
same must be shown to exist at the commencement of the 
possession.  A  person  claiming  adverse  possession  must 
continue in said capacity for the period prescribed under 
the Limitation Act and mere long possession for a period of 
more than 12 years without anything more does not ripen 
into a title. Further, in the instant case, the plaintiffs are 
able to show only intention to possess and not intention to 
dispossess, and as held by the Hon’ble Supreme Court in 
P.T. Munichikkanna Reddy and Ors. (supra), intention to 
possess cannot be substituted for intention to dispossess 
which is essential to prove adverse possession.

22. In view of the above discussion, I am convinced and 
satisfied that the plaintiffs have not acquired any right, title 
and interest over the suit land by applying the doctrine of 
adverse possession. Therefore, they are not entitled to any 
relief  in  this  suit.  The  issue  at  hand  is  consequently 
answered in the negative and against the plaintiffs.   

Finding upon issues no. 7 and 8 with reasons
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23. Both these issues are taken up together for discussion 
as because the finding upon both these issues will enable 
me to arrive at a decision as to whether the defendant no. 1 
is entitled to the reliefs as prayed for in the counter-claim. 
As regards the issue of maintainability of the counter-claim, 
the  grounds  raised  by  the  plaintiffs  in  their  written 
statement to the counter claim viz. (1) no proper verification 
and affidavit as required under Order VI, Rule 15, CPC, and 
(2)  counter claim inadequately valued in respect of  court 
fee,  are  not  worth  accepting  as  because  there  is  proper 
verification as well as affidavit with the counter claim and 
court fee is also adequately paid. Therefore, I hold that the 
counter claim of the defendant no. 1 is maintainable. Next 
question is as to whether the defendant no. 1 is entitled to 
any relief as sought for in her counter claim. She has filed 
the  counter  claim  for  declaration  of  her  right,  title  and 
interest  (and  for  recovery  of  possession)  over  the  land 
measuring 3 Lechas (out of the suit land) whereupon a chali 
house is standing. The basis of her claim over the subject-
matter of the counter claim is that her paternal uncle Abdul 
Jalil  had  gifted  away  the  suit  land  to  her.  Therefore,  to 
succeed in the counter claim she must have to essentially 
establish the factum of gift in her favour, and unless she 
can do so, she cannot get the counter claim decreed in her 
favour.  Let  me straightaway  state  here  that  she  has  not 
been able to establish the factum of gift in this suit/counter 
claim  and  the  circumstances  pointed  out  herein  below 
substantiate this statement of mine.   

24. First: In Ext. G, the name of the defendant no. 1 has 
been shown as mutated over 2.27 Ares of land in place of 
1K-5L. An explanation is given by the defendant no.1 in her 
counter claim as well  as evidence-on-affidavit  that out of 
the  total  suit  land  measuring  1K-5L  land  measuring  8 
Lechas went in a private path. But, that path is admittedly 
a private path and not a public path, so the name of the 
defendant no. 1 ought to have been mutated over the entire 
suit  land had the  same really  been gifted  to  her  by  the 
owner Abdul Jalil. This apart, inconsistent with her claim 
over 17 Lechas of land over which her name was mutated, 
the defendant no. 1 has stated in para 15 of her evidence-
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on-affidavit  that  she  applied for  building permission over 
the plot of land described in the Schedule to the plaint i.e. 
the plot of land measuring 1K-5L.

25. Secondly: It appears from the note (Ka) in Ext. G that 
the name of  the  defendant no.  1 was mutated over 2.27 
Ares of land with the pattadar Jalil on the basis of heirship 
(waaris  sutre),  not  on the  strength of  gift.  Had the  land 
really been gifted to her, the factum of gift should have been 
specifically mentioned in the note in Ext. G. Further, from 
Ext. F, it appears that the defendant no. 1 had applied for 
mutation over 2.27 Ares of land on the basis of inheritance, 
not on the basis of gift.

26. Thirdly: The  defendant  no.  1  has  stated  in  her 
counter-claim that  Abdul  Jalil,  the  paternal  uncle  of  the 
defendants, was looked after by both defendants no. 1 and 
2 during his old age, and being satisfied with the services 
rendered by both the defendants, Abdul Jalil time to time 
informed both the defendants that they should enjoy the 
share of  his  land measuring 1K-5L,  and,  on 15.05.1982, 
Abdul Jalil gifted the suit land to the defendant no. 1. The 
averment  of  the  defendant  no.  1  seems  to  be  self-
inconsistent inasmuch as on one hand she has averred that 
Abdul Jalil was looked after by both the defendants during 
his old age and being satisfied with the services rendered by 
both the defendants he time to time informed both of them 
that they should enjoy the share of his land, and on the 
other  hand  she  has  averred  that  said  Abdul  Jalil  gifted 
away his land only to the defendant no. 1 (and not to the 
defendant no. 2).

27. Fourthly: It is the case of the defendant no. 1 in her 
counter  claim  that  on  15.05.1982  Abdul  Jalil  called  his 
brother  Abdul  Hamid  and  the  defendant  no.  2  and  in 
presence of the defendant no. 1 declared publicly that he 
gifted his share of land measuring 1K-5L in favour of the 
defendant  no.  1  and  further  declared  that  he  divested 
himself  of  the  ownership  of  the  property  by  delivering 
possession  of  the  land  to  the  defendant  no.  1.  The 
defendant no. 1 accepted the gift and thereafter constructed 
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a  three  room  house  with  bamboo  posts  and  thatched 
roofing and in one of the rooms the paternal uncle of the 
defendant no. 1 used to reside and other two rooms were let 
out to tenants including Amin Ali. Here, I would like to pose 
a question as to why Abdul Jalil, who had allegedly divested 
himself  of  the  ownership  of  the  property  by  delivering 
possession of the land to the defendant no. 1, still used to 
reside in one of the rooms of the said three-roomed house 
on the suit land. No answer to this question has come out 
from the averments made in the counter claim as well the 
evidence of the defendant no. 1 (DW1).

28. Fifthly: It is the case of the defendant no. 1 that Abdul 
Jalil called his brother Abdul Hamid and the defendant no. 
2 to his share of land and in presence of the defendant no. 
1  declared  publicly  that  he  gifted  his  share  of  land 
measuring 1K-5L in favour of  the defendant no.  1.  It  is, 
thus, apparent that the defendant no. 2 is a very material 
witness to depose about the factum of gift, but, for reasons 
best  known to  the  defendant  no.  1,  the  defendant  no.  2 
(whose evidence-on-affidavit was filed in this suit) was not 
produced  for  her  cross-examination  owing  to  which  her 
evidence-on-affidavit had to be expunged from this suit.

29. Lastly: The  defendant  no.  1  has  filed  the  counter-
claim  for  declaration  of  her  right,  title  and  interest  and 
recovery of  possession over the land measuring 3 Lechas 
whereupon the house in a dilapidated condition is standing. 
But,  in  her  cross-examination,  the  defendant  no.  1  has 
categorically stated that said 3 Lechas of land is a joint land 
and till date no partition has taken place. She has further 
admitted in her cross-examination that she had applied for 
mutation over 17 Lechas of land out of the suit land and 
despite the fact that she had applied for mutation in her 
sole name the said land is the joint property of her brothers 
and sisters. She has further admitted that the legal heirs of 
her pehi Ayesha Khatoon also have shares in the suit land.

30. In  the  result,  I  am of  the  considered  view that  the 
defendant no. 1 is not entitled to any relief in her counter 
claim. The issues at hand are answered accordingly.
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CONCLUSION

The suit of  the plaintiffs is dismissed on contest. The counter 
claim of  the  defendant no.  1  is  also  dismissed on contest. 
Parties shall bear their own costs.

A decree be drawn accordingly within 15 days from today 
and the case record be consigned to the Record Room.

Given under my hand and the seal of this Court on 
this the 21st day of August, 2013.

     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.
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APPENDIX

Witnesses examined by the Plaintiffs:

1. Md. Mukut Ali (PW1)

2. Md. Manik Ali (PW2)

3. Md. Junu Ali (PW3)

Documents exhibited by the Plaintiffs:

1. Certificate dated 27.01.2008 (Ext. 1)

2. Certificate dated 28.01.2008 (Ext. 2)

3. Family Identity Card (Ext. 3)

4. Copy of order dated 03.11.2007 (Ext. 4)

5. Copy of Plaint of T.S. 418/2010 (Ext. 5)

Witnesses examined by the Defendants:

1. Musstt. Habibun Nessa (DW1)

2. Musstt. Atuba Khatoon (DW3)

Documents exhibited by the Defendants:

1. Regd. Deed of Sale No. 1973 dated 22.08.1949 (Ext. A)

2. Holding Extract of Holding No. 269 of GMC Ward No. 28 (Ext. B)

3. GMC Tax-paying receipt (Ext. C)

4. Estimate of Water connection (Ext. D)

5. Electricity Bill (Ext. E)

6. Certified copy of Mutation order (Ext. F)

7. Certified copy of Jamabandi (Ext. G)

8. Land revenue paying receipts [Ext. H(1) to H(3)]

9. NOC issued by GMDA (Ext. I)

Civil Judge No. 3,

Kamrup, Guwahati.
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