
In the Court of Additional District Judge No. 2, 
Cum 

Member MACT, Kamrup, Guwahati.

Present : Sri S.K. Poddar, AJSAdditional District Judge No. 2,Kamrup, Guwahati.
MAC Case No. 836/2007 (MAC Case No. 1755/2007  [old])  (Offending Vehicle :- AS- 23 D/3617 (Maruti-800 Car)

1. Smt. Anima Bora, (wife of the deceased)2. Sri Mridupaban Bora (son)3. Sri Manoranjan Bora (son)All are resident of Village- Teok Sonaigaon,P.S. Teok, District- Jorhat, Assam.                                            ................. Claimants.
− Vs -1. Mrs. Chandra Lekha Bordoloi ( owner of the vehicle)2. Sri Dilip Kr. Chutia (Driver of offending vehicle)3. M/S United India Insurance Co. Ltd. ( Insurer)                                                                                           .................. Opposite Parties.

Advocate Appeared :-Mr. Dhruba Bania .................... for the Claimants.Mr. Ranjan Kumar Bharali ............. for the O.P. No. 3Date of Argument :- 26.11.2013Date of Judgment :- 18.12.2013
JUDGMENT

1. Case of the claimants in brief is, that, on 06.10.2006, at about 7.40 pm, while the victim Kamal Bora (since deceased) was going on foot on the left side of road from Margherita Chowk towards his home and reached  near  ASTC  office,  the  vehicle  bearing  Registration  No.  AS-  23 D/3617  (Maruti-800  Car),  (herein-after  termed  as  offending  vehicle) being driven in a rash & negligent manner knocked him from behind and as a result, the victim sustained grievous injuries on his head, chest, waist 
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and other parts of the body. After the accident, he was immediately taken to A.M.C. Hospital, Dibrugarh. Thereafter he was taken to Aditya Medical, Dibrugarh.  Again  he  was  taken  to  A.M.C.  Hospital,  Dibrugarh  and ultimately on 27.10.2006 the victim died at AMCH. In the said accident the deceased person left behind his wife Smti. Anima Bora, (aged about 45  years)  and  his  sons  namely  Sri  Mridupaban  Bora  (aged  about  23 years) and Sri Manoranjan Bora, (aged about 19 years). At the relevant time, deceased was aged about 57 years and serving as Sr. Conductor in the Office of the Divisional Manager A.S.T.C. Jorhat Division, Jorhat, having monthly salary of about Rs. 7577/- per month. At the relevant time, the offending  vehicle  was  duly  insured  with  OP  No.  3  Vide  policy  No. 138382/31/06/02/00000503 Valid from  09.11.2006 to 08.11.2007 and has driven by OP No. 2 having Valid Driving License. Hence the claimants, being the wife,  children and other of the deceased has jointly filed the instant petition u/s 166 M Act claiming Rs. 14,50,000/- as compensation.
2. The OP No. 3, insurer co, in its written statement denied all the averments made in the claim petition and stated inter-alia that they had  no  information  regarding  the  accident  and  that  on  the  date  of accident i.e on 06.10.2006 the vehicle was not insured with them. The policy number as shown was taken after the accident. The insurance co. has declined to accept the liability. 
3. Opposite Parties No. 1 and 2, the owner and the driver of the offending  vehicle  on  receipt  of  notice  though  appeared  through  their appointed counsel but failed to contest the case by filling their written statement and as such the case proceeded ex-parte against them.4. Upon the above pleadings of the parties, the following issues were framed by then presiding officer:-1. Whether the Victim Late Kamal Bora died as a result of the  injuries  sustained  by  him in  the  alleged  road  accident dated 06.10.2006 involving vehicle No.  AS- 23 D/3617 and whether  the  said  accident  took  place  due  to  the  rash  and 
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negligent driving of the driver of the offending vehicle?2. Whether  the  claimants  was  entitled  to  get  any compensation  and  if  yes,  to  what  extent  and  by  whom amongst the opposite parties, the said compensation amount will be payable?
5. During trial, in support of claim petition, the Claimant No. 1 Smt. Anima Bora, (wife of the deceased) examined herself as PW 1, Sri Bijoy  Kr.  Nath  as  PW  2,  Sri  Satya  Narayan  Boruah  as  PW-3  and  Sri Rajendra Adyapak as  PW 4 and proved some documents. The opposite parties No. 3 examined one witness and proved one document.
6. OP No. 3 has submitted written arguments. I have also heard oral arguments of both the parties and perused the materials on record.DECISIONS AND REASONS THERE :
7. ISSUE NO. 1 :- The claimant No. 1 in the claim petition and also in her affidavit of evidence stated that on 06.10.2006, at about 7.40 pm, while the victim Kamal Bora (since deceased) was going on foot on the  left  side  of  road  from  Margherita  Chowk  towards  his  home  and reached  near  ASTC  office,  the  vehicle  bearing  Registration  No.  AS-  23 D/3617  (Maruti-800  Car),  (herein-after  termed  as  offending  vehicle) being driven in a rash & negligent manner knocked him from behind and as a result, the victim sustained grievous injuries on his head, chest, waist and other parts of the body. After the accident, he was immediately taken to A.M.C. Hospital, Dibrugarh. Thereafter he was taken to Aditya Medical, Dibrugarh.  Again  he  was  taken  to  A.M.C.  Hospital,  Dibrugarh  and ultimately  on  27.10.2006  the  victim  died  at  AMCH.  Apart  from  oral evidence, PW 1 has also proved the accident information report in Form 54 as Exbt. 1, Discharge Certificate as Exbt. 2(1) to 2(3), the PM Report as Exbt. 3, Death Certificate as Exbt. 4, Medical Certificate of cause of death as Exbt. 5. Salary Certificate as Exbt. 6, Medical Reports as Exbt. 7 & 8. All these  documents  and unrebutted  evidence of  claimant  proves  the  fact death of Kamal Bora in the road traffic accident.
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8. The next point to be decided in this issue is, as to whether the death occurred due to rash and negligent driver of the offending Maruti. In  this  regard,  Exbt.  1,  the  police  report  clearly  indicated  that  on 06.10.2006 the offending vehicle hit him from behind as a result of which deceased had died. PW 2 is an eye witness of the occurrence who has seen the accident.  In his evidence he deposed that the Maruti  car was driven in rash and negligent manner and hit the deceased from behind. The OPs did not adduce any evidence in rebuttal against the police report vide Exbt. 1 and the evidence of PW 2.
9. Hon'ble  Supreme  Court  of  India  in  Bimala  Devi  and Ors.  v. Himachal Road Transport Corporation and Ors. MANU/SC/0577/2009/ (2009) 13 SCC 530, held as under:

“15, In a situation of this nature, the Tribunal has rightly taken a  
holistic view of the matter. It was necessary to be borne in mind  
that strict proof of an accident caused by a particular bus in a  
particular  manner  may  not  be  possible  to  be  done  by  the  
claimants. The claimants were merely to establish their case on  
the touchstone of preponderance of probability. The standard of  
proof beyond reasonable doubt could not have been applied.”

10. Hon'ble Gauhati High Court in the reported case of  Godavari 

Devi Sharma and ors. Vs United India Insurance Company Ltd. and 

ors. [2012 (4) GLT 516] held as follows:
(  14  )  Moreover,  while  conducting  the  inquiry  into  a  claim  
Under Section 166 of the M.V. Act, the Tribunal is not expected  
to  search  for  proof  or  evidence  beyond  reasonable  doubt,  
rather it is preponderance of probability, what the tool is, for  
assessment  of  the  evidence.  The  Tribunal  can  arrive  at  its  
finding  on  the  prima-facie  materials,  such  as  the  First  
Information Report to presume existence of the certain facts in  
absence  of  other  evidence  which  might  debase  such  
presumption.”

11. The  evidence  of  the  PW  1  and  2,  both  oral  as  well  as documentary, in regards the accident involving the offending vehicle and that, the offending vehicle was driven in a rash and negligent manner is found reliable and probable. As such, I hold, that the road traffic accident 
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was occurred due to rash and negligent driving of the offending vehicle in which Kamal Bora was died in the road accident. This issue is decided accordingly.
12. ISSUE NO. 2:-   In view of the discussion and decision of the previous  issue,  claimants  being  wife  and  children  of  deceased  are certainly  entitled to get  compensation under  the provisions  of  section 166 of MV Act. Now the prime question is what should be the just and fair quantum of compensation and who will pay the same.
13. The PW 3 and 4 are ASTC officials and has proved documents relating  to  salary  certificate  of  the  deceased.  Exbt.  6  is  the  salary certificate showing gross pay of the deceased as Rs. 7,577.00 per month just before the accident.14. In determining the compensation, essential factors e.g. age of the deceased, income, future prospects, dependency of claimants etc. are relevant.  So  far  age  of  the  deceased  is  concerned  for  deciding  the multiplier to be used, the claimant in her evidence stated that the time of accident her husband was aged about 57 years. The PM Report ( Exbt. 3) has  mentioned  the  age  of  the  deceased  57  years.  So  from  the  above evidence on record, it can safely be hold that on the date of death the deceased was aged about 57 years as claimed.
15. So far income of the deceased is concerned, there is no denial to the fact that the relevant time deceased was Sr. Conductor in the Office of  the Divisional Manager A.S.T.C.  Jorhat Division,  Jorhat.  In support of this, claimant side has proved one certified copy in the name of himself issued by the Divisional Manager, ASTC, Jorhat Division which is found reliable.  Claimant side has also proved the Pay & Service Certificate of deceased Vide Exbt. 6 which shows the Gross Income from Salary was Rs. 7,577.00. Out of the above income, it appears that the deceased had to pay professional tax of Rs. 75/- per month and hence after deducting the same, the income for calculation of compensation comes to Rs.  7502/- per month.
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16. In the course of argument learned advocate for claimant by referring  Rajesh  vs  Rajbir  Singh  has  vehemently  argued that,  as  the deceased was permanent Govt.  Employee under Transport Department 15% (fifteen) of gross salary to be added for calculating the actual income for the purpose of compensation. 
17. In  Rajesh vs Rajbir  Singh and Ors.  [2013 AC]  1403] the three judge bench of Hon'ble Supreme Court of India held as follows: 

“12. In Sarla Varma's case (supra), it has been stated that in  
the case of those above 50 years,  there shall  be no addition.  
Having regard to the fact that in the case of those self-employed  
or  on  fixed  wages,  where  there  is  normally  no  age  of  
superannuation, we are of the view that it will only be just and  
equitable to provide an addition of 15% in the case where the  
victim is between the age group of 50 to 60 years so as to make  
the  compensation  just,  equitable,  fair  and  reasonable.  There  
shall normally be no addition thereafter.”18. The above findings of Hon'ble Supreme Court of India clearly shows that the increase of 15% is applicable only in case of self-employed or fixed wages group where the age of superannuation was not fixed. In the present case in hand the above principle cannot be applied as the deceased was in a service having fixed date of retirement and as such no addition to the income could be added. Considering this the last salary drawn will  be the basis for calculating the compensation. The addition was also not considered for the reason that on the death of  deceased, department has granted family pension to the wife of the deceased and said amount was not adjusted in taking the actual income of the deceased in determining the compensation.

19. So  far  the  question  of  deduction  on  account  of  personal expenses of deceased is concerned, ratio of Sarla Verma (Smt) and Ors. 

[supra], is the guiding principle and same will be 1/3rd (one third) as the deceased  has  left  behind  his  wife,  and  2  children  as  dependent.  The monthly income for calculating the compensation after 1/3rd deduction will be Rs.  5000.00 per month. (Rs. 7502/- x 66.66%).
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20. So far  multiplier  to be adopted is  concerned,  ratio of  Sarla 

Verma (Smt) and Ors. [supra], laid that it will be on the basis of age of the deceased and not on the age of dependant. The operative paragraph of the judgement read as follows:-
“17. The selection of multiplier is based on the age of the deceased  
and not on the basis of the age of dependant. There may be a number  
of  dependants  of  the  deceased  whose  age  may  be  different  and,  
therefore, the age of dependent has no nexus with the computation of  
compensation.”21. As per the table of multiplier shown in the Sarla Verma's case, as the deceased was about 57 years of age, the multiplier will be 9 (fixed for the age groups of 56 to 60). As such, I hold that the proper multiplier will be 9.

22. Apart  from  the  compensation  to  be  calculated  as  above,  I found force on the submission of learned advocate for the claimant for granting a claimant is also entitled to get the minimum amount towards funeral expenses, and also loss of love and affection, loss of consortium, as  fixed  by  Hon'ble  Supreme  Court  of  India  in  the  reported  Court  of 
Rajesh  vs  Rajbir  Singh  and  Ors.  [2013  AC]  1403]  and  for  other incidental expenses on travelling etc.
23. Apart  from  above,  claimants  have  claimed  the  expenses incurred from 06.10.2006 till death of the deceased  in his treatment at Dibrugarh. PW 1 has proved various medical documents in support of her claim of  treatment  and  expenses.  From the  record  it  is  clear  that  the accused  persons  occurred  on  06.10.2006  and  the  victim  died  on 27.10.2006 during continuation of treatment. As such, the claimant are certainly  entitled  to  get  the  amount  so  spent  in  treatment  as compensation. 
24. Exbt. 2(i) the medical prescription of Rontix Hospital do not bear any date, Exbt. 2(2) certificate of AMCH show the detail history of the accident and injuries found on Kamal Bora on 06.10.2006. Exbt. 2(3) shows that Kamal Bora was admitted at Aditya Diagnostic and Hospital 
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on  07.10.2006  and  was  discharged  on  26.10.2006  due  to  financial constrains .  PW 1 has also proved various  Cash Memos/Vouchers/Bills etc. as Exbt. 9 to 86 and Prescriptions/Doctor's Advice Slips as Exbt. 87 to 142. From the above medical vouchers, it is proved that the claimant have spent Rs. 111700/- on paying bills of Aditya Hospital, medicines, blood bank charge etc. Exbt. 80, 81 and 83 are the money receipt for advance amount deposit to Aditya Hospital Rs.  20,000/- which appears to have adjusted in Exbt. 9, the final bill of Aditya Hospital. Hence those are not taken in account. Thus the claimants are entitled above amount. 25. Learned Advocate for claimant has also argued that aprt from medicine expenses court should award some amount as cost of attendant for  those  days  of  treatment.  No  document  was  proved  showing  any expenses. But cost of attendant is inevitable. Hence, I am of the opinion that the claimants are entitled some amount on this count for 20 days @ Rs 250/- per day on assumption. 26. Thus,  having considered the facts  and circumstances of  the case, just and reasonable compensation is assessed as under.           Loss of dependency  5000 x 12 x 9 Rs. 5,40,000.00Expenses on treatment Rs. 1,11,700.00Expenses on attendant (assumptive) Rs.        5,000.00Funeral Expenses     Rs.     25,000.00Misc. Incidental & travelling expenses        Rs.       8,000.00Loss of Love and affection to children   Rs. 1,00,000.00Loss of consortium to wife                                   Rs. 1,00,000.00                                    Total Rs.     8,89,700.00 Rounded off to Rs.  8,90,000.00 (eight lakh ninety thousand)

27. There is  no dispute  to  the  fact  that  at  the relevant time of accident,  the  offending  vehicle  have  no  insurance  policy.  The  policy number as shown in Exbt. and as proved by DW 1 was obtained after one month of the accident. The OP No. 1 and 2 though received the notice and appeared in court has failed to show that on 06.10.2006 i.e. on the date of accident  the  owner  has  taken  insurance  coverage  against  third  party claims.  Exbt.  A  policy  which  was  issued  on  09.11.2006  also  does  not indicate that there was any previous policy.  As such, the compensation as 
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determined, shall  have to be paid by the owner and driver jointly and severally. OP No. 3, the United India Insurance Company has no liability in this case.
AWARD28. Claimants are jointly entitled to get Rs.   8,90,000.00 (eight 

lakh ninety thousand) only with interest @ 6% (six) p.a from the date of filing the claim-petition, i.e.  31-07-2007 till  payment from the opposite party No.1 and 2  (owner and driver of the offending vehicle). Parties are directed to bear their own costs. 29. The  opposite  party  No.  1  and  2,  (owner  and  driver  of  the offending vehicle) are directed to pay the amount of award with interest within one month from the date of this order.Given under my hand and seal of this Court on this the 18th day of December, 2013.
Additional District Judge No. 2Kamrup, Guwahati.
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