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J U D G M E N T

This appeal  has been preferred against  the judgment 
and  conviction  order  dated  17-01-2013  passed  by 
Sri  Bhupen  Kumar  Nath,  Judicial  Magistrate,  First  Class, 
Kamrup, Guwahati, in connection with G.R. Case No. 6710 of 
2009  whereby  the  appellant  has  been  convicted  and 
sentenced  to  undergo  Rigorous  Imprisonment  for  two 
months  under  Section  279  of  Indian  Penal  Code  and 
Rigorous Imprisonment for four months under Section 338 of 
Indian Penal Code.

The sequence of events leading to this appeal, in brief, 
is  that  on  04-08-2009,  at  about  11:15  p.m.,  the  accused 
appellant reportedly  drove  his  motor  cycle  bearing 
Registration No.AS-01-AJ-5539 at a high speed and thereby 
knocked  down  Smti.  Sandhya  Dey  on  the  road,  causing 
fracture injury on her leg.

On the basis of the relevant F.I.R. submitted by the vic-
tim’s son Sankar Dey, regarding the said incident, Jalukbari 
P.S.  Case  No.  397  of  2009  was  registered  under  Section 
279 / 338 of Indian Penal Code and after completion of the 
investigation, the accused was charge sheeted by police to 
face trial under the aforesaid sections of law.

In due course, the accused appellant appeared in the 
Court and the trial Court after furnishing him with the copies 
of  all  relevant documents relied on by the prosecution in 
support of their case, explained to him the substance of ac-
cusations under Sections 279 / 338 of the Indian Penal Code, 
to  which,  the  accused  appellant  pleaded  not  guilty  and 
claimed to be tried.
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It appears from record that four witnesses have been 
examined by prosecution  side to bring home the charges 
leveled against the appellant. The trial Court after consider-
ing the evidence on record found accused appellant Jogesh 
Kakati guilty of the offences punishable under Sections 279 / 
338 of I.P.C. and convicted him accordingly.

I  have heard submission of  learned Public  Prosecutor 
and learned counsel  appearing for  the appellant and per-
used  the  evidence  on  record.  I  have  also  carefully  gone 
through the impugned judgment of the trial Court. 

POINT FOR DECISION

The sole point  to be decided in the instant appeal is 
whether  the  impugned  order  of  conviction  and  sentence 
passed against the accused appellant can be sustained or is 
liable to be set aside.

DECISION AND REASONS THEREOF

It has been argued on behalf of the appellant that the 
learned  trial  Magistrate  has  sentenced  the  appellant 
exclusively  on  the  basis  of  the  solitary  evidence  of  the 
victim  (P.W.-2)  without  there  being  any  corroborative 
evidence  of  any  eye-witness;  that  the  other  witnesses 
examined  by  the  prosecution  had  not  seen  the  actual 
occurrence; that the injured herself has evidently mentioned 
in  her  testimony  that  she  was  knocked  down  by  the 
offending two wheeler from behind and as such, the state of 
affairs leading to the alleged incident could not have been 
clearly observed by the victim and in view of these lacunae, 
the conviction and sentence passed against the appellant by 
the trial Court is liable to be set aside.
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On the other hand, it has been submitted on behalf of 
State that the learned Magistrate has convicted the accused 
on the basis of the trustworthy evidence of the prosecution 
witnesses  and as  such,  there  is  no reasonable ground to 
interfere with the order of conviction and sentence, passed 
against the accused / appellant by the trial Court.

On perusal of the evidence on record, it is found that 
according  to  informant  Sankar  Dey  (P.W.-1),  on  that 
particular night,  while his  mother was coming home after 
attending  a  ‘Kirtan’,  near  the  Maligaon  Traffic  Point,  the 
motor cycle bearing Registration No. AS-01-AJ-5539 dashed 
her  from  behind  and  in  the  said  accident,  his  mother 
sustained  several  injures  on  her  body  including  fracture 
injury on her leg.

As  per  his  evidence,  he  came  to  know  about  the 
accident from the other women who were present with the 
victim at  the time of  accident.  He has  also  stated in  his 
evidence that when he came to the place of occurrence, he 
did not find his mother in that spot because, by that time, 
she  was  taken  to  the  hospital  for  treatment  by  police. 
According to him, he saw the offending motor cycle in the 
Police Station as the Traffic Police brought the bike to that 
place  from the  accident  spot.  The  informant  furthermore 
admitted that he submitted the F.I.R.  on the basis  of  the 
information  given by police.  In  cross-examination,  he has 
admitted  that  he  had  not  seen  the  alleged  accident.  His 
cross-examination  also  reveals  that  at  the  accident  site, 
there was no speed breaker and that the condition of the 
road in that area was also quite good.

Evidence of P.W.-3 (Sri Ramani Talukdar) is of no help 
to the prosecution as he has stated in his evidence that the 
accused  is  unknown  to  him  and  that  he  has  also  no 
knowledge about the alleged accident.
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Now let us consider the evidence of the victim Sandhya 
Dey (P.W.-2).  As per her evidence,  on the relevant  night, 
around  11:30  p.m.,  while  she  was  coming  home  after 
attending a “Kirtan” function, she was knocked down on the 
road from behind by the motor cycle driven by the accused. 
She has further stated that thereafter,  she was shifted to 
hospital  by  police  and  the  offending  motorbike  was  also 
detained by them. As per her testimony, as a result of the 
said accident,  her right leg was fractured and she was to 
take medical treatment in the hospital for about 1½ months. 
In her evidence, victim alleged that said motor cycle was 
driven in high speed.

A.S.I. of Police, Meseruddin Ahmed (P.W.-4) who is the 
Investigating Officer  of  the instant  case has stated in  his 
deposition that at the time of the alleged accident, he was 
present  in  the  Jalukbari  Police  Station.  According  to  him, 
when he was given charge of the investigation of this case 
by the then Officer-in-Charge of Jalukbari Police Station, on 
the  basis  of  the  F.I.R.  filed  by  Sankar  Dey  (P.W.-1),  he 
immediately went to the place of occurrence and sent the 
victim to hospital  for treatment.  He also reportedly  found 
the accused and the offending motor cycle at the place of 
occurrence. The said motor cycle was seized by him vide 
Ext.-2 where, Ext.-2(1) is his signature. The documents of 
the bike was also seized by him vide Ext.-3, where, Ext.-3(1) 
is  his  signature.  He also  prepared the  sketch-map of  the 
place  of  occurrence,  arrested  the  accused,  and  got  the 
seized motor  cycle  examined by the  M.V.I.,  collected  the 
medical report of the victim and thereafter, submitted the 
case diary to S.I. of Police H.C. Kalita. He further stated that, 
according to his information, the offending two wheeler was 
driven in a high speed which ultimately led to the alleged 
accident.  However,  in  his  cross-examination,  the 
Investigating Officer admitted that he himself had not seen 
the alleged accident.
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On perusal of the evidence on record, it is found that 
the allegation levelled against the accused appellant is that 
the accident in question happened as the motor cycle was 
driven by him in a high speed. The victim woman who has 
been examined by the prosecution as the lone eye-witness 
of the alleged accident, in her testimony, apart from simply 
saying that the bike was driven by the accused at a high 
speed, has not stated anything that there was any rash and 
negligence  on  the  part  of  the  accused  /  appellant  which 
resulted in the accident in question.

In  State  of  Karnataka  -Vs-  Satish (1998)  8  Supreme 
Court Cases 493 the Apex Court has held that mere driving 
of a vehicle in a high speed cannot automatically lead to 
the inference that negligent or rash driving had caused the 
accident. Allegation of rash and negligent driving has to be 
established by the prosecution and cannot be automatically 
presumed on the basis of res ipsa loquitur.

Similar  views  have  been  expressed  by  the  Hon'ble 
Gauhati High Court in  Beda Kanta Phukan -Vs- State of As-
sam (1991) GLR 52. It was held in the said case that to bring 
home a charge U/S 279 I.P.C., prosecution has to prove not 
only the fact that the accused was driving the vehicle on a 
public way, but has also to prove that such driving was so 
rash or  negligent  as  to  endanger  human life  or  likely  to 
cause hurt or injury to any other person. In such type of 
cases, the criminal negligence or criminal rashness is an im-
portant element. Mere fact that the accused was driving the 
vehicle at high speed may not attract the provision of this 
Section and prosecution has to prove something more. 

The Apex Court in the case of Bhalchandra Vs. State of 
Maharashtra, held that criminal negligence is the gross and 
culpable neglect or failure to exercise that reasonable and 
proper care and precaution to guard against injury either to 
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the public generally or to an individual in particular, which 
having  regard  to  all  the  circumstances  out  of  which  the 
charge has arisen,  it  was the imperative duty of  the ac-
cused person to have adopted.

In  the  instant  case,  admittedly,  the  timing  of  the 
accident was around 11-15 p.m. when the road traffic, in all 
probability, was of low intensity because of the late hours of 
the  night.  As  per  evidence  of  the  informant  Sankar  Dey 
(P.W.-1), at the accident site, there was no speed breaker 
and the condition of the road in that area was also quite 
good.  In  view  of  these  conditions  it  is  not  unusual  for  a 
driver to drive his vehicle in a higher speed than the normal 
day time speed. Therefore,  mere allegation of driving the 
offending bike in a little high speed, in view of the situations 
like nighttime and good road condition, referred to above, 
cannot automatically lead to the inference that negligent or 
rash driving had caused the accident.

PW-2 who is the victim as well as the lone eye-witness 
of the alleged incident has stated only about the high speed 
of the vehicle, but nothing about rashness or negligence on 
the part of the bike driver. She has not alleged anything that 
the  appellant  driver  drove  his  motor  cycle  in  a  rash and 
negligent manner which ultimately resulted in the alleged 
accident.  On  scrutiny  of  the  materials  and  evidence  on 
record,  it  is  found  that  in  the  instant  case,  none  of  the 
prosecution witness has deposed anything about rashness 
or negligence of the appellant driver in driving the offending 
automobile on the fateful day.

In the light of the above discussions, it is held that the 
prosecution  has  failed  to  prove  and  establish  beyond 
reasonable doubt the vital ingredients regarding rashness or 
negligence of the bike driver in driving the offending motor 
cycle.
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Accordingly,  the  order  of  conviction  and  sentence 
passed  by  the  trial  Magistrate  against  appellant  Jogesh 
Kakati cannot be sustained and accordingly, it is set aside. 
The accused appellant is acquitted of the alleged charges of 
Section 279 and Section 338 of I.P.C. and he is set at liberty 
forthwith. The appellant is discharged from the liability of his 
bail bond.

Return the case record of G. R. Case No. No. 6710 of 
2009 to the trial Court along with the copy of this judgment.

Given under my hand and seal of this Court on this 17th 
day of May, 2013.

                                                                     Sessions Judge
                                                                  Kamrup, Guwahati
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