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J U D G M E N T

This appeal has been filed by the convicted accused 

Tazirul  Islam  challenging  the  judgment  and  order  dated 

31-03-2011 passed by Special Railway Magistrate, Kamrup, 

Guwahati,  in  connection  with  Case  No.  52  C/  of  2007 

convicting the appellant U/S 160 (2) of the Railways Act and 



sentencing  him to  undergo  Simple  Imprisonment  for  one 

month.

Prosecution  case  in  brief  is  that  at  on  12-03-2007 

about 18-20 hours, the appellant, who was driving the truck 

bearing  Registration  No.AS-01F-1159  dashed  into  the 

southern side barrier of the railway gate No. SK-49 situated 

at Paglasthan, while the said gate was closed for passing of 

the 5930 Dn Chennai Express, and thereby caused damage 

to the gate barrier. After the accident, accused was arrested 

and  his  truck  was  seized  by  the  R.P.F.  personnel.  On 

completion  of  enquiry,  prosecution  report  was  submitted 

against  the  accused  appellant  for  his  prosecution 

U/S  160  (2) of  Railway  Act.  In  due  course,  trial  Court 

framed charge under aforesaid section of law against the 

accused  appellant  to  which,  he  pleaded  not  guilty  and 

claimed to be tried.

During trial, six witnesses were examined on behalf of 

the  prosecution  side.  The  accused  appellant,  in  his 

statement  recorded  U/S 313 of  Cr.P.C.  denied the  entire 

allegations  leveled  against  him.  However,  he  declined  to 

adduce  any  defence  evidence.  Subsequently,  after 

conclusion  of  the  trial,  the  appellant  was  convicted  and 

sentenced  by the trial  Court  as  referred  to  above in  the 

foregoing paragraphs.

I have heard submission of learned counsel appearing 

for the parties and also perused the record of the trial Court 

together with the impugned judgment and order.

It has been argued on behalf of the appellant that the 

trial Court has failed to appreciate the fact that there was 

no eye witness of the alleged incident;  that according to 
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version of P.W.-1, who arrived at the spot soon after the 

alleged incident, the gate barrier was not totally broken but 

it  only  suffered  a  little  bent  as  a  result  of  the  alleged 

dashing by the truck of the accused appellant; that though 

P.W.-2 was present at the time of alleged incident, in his 

cross-examination he has said that he did not see the truck 

dashing against the gate barrier; that the other witnesses 

examined  by  the  prosecution  side  did  not  witness  the 

alleged incident  and therefore,  conviction handed over  to 

the accused appellant by the trial Court is accordingly liable 

to  be  set  aside.  It  is  also  submitted  on  behalf  of  the 

appellant side that the learned trial Court has failed to take 

into account that the alleged incident took place by accident 

and there was no motive or mens rea on the part of the 

accused appellant to cause damage of the gate barrier.

As against this, it has been submitted on behalf of the 

respondent  that  the  case  against  accused  appellant  has 

been  convincingly  established  by  the  evidence  of  the 

witnesses  examined  by  the  prosecution  and  also  by  the 

statement  of  the  accused  recorded  by  the  Investigating 

Officer which is admissible as evidence as per the provision 

of Railway Act.

On  the  basis  of  the  rival  disputation  raised  by  the 

counsels for the contesting parties, let us now go through 

the evidence on record to find out whether the conviction 

and sentence imposed on the accused appellant by the trial 

Court can be sustained or is liable to be set aside.

It appears from record that out of the six witnesses 

examined by the prosecution, only Gateman of the railway 

gate No. SK-49 Ramesh Ram [P.W.-2] was present at the 
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place of incident when the alleged accident took place. The 

rest of the witnesses namely R.P.F. Head Constable Rajen 

Rajbonshi (P.W.-1), R.P.F. Constable Pabitra Nath (P.W.-4), 

R.P.F. Head Constable Sher Bahadur Kunwar (P.W.-5) are 

only post occurrence witnesses. P.W.-6, S.I. of Police Gagan 

Deka is the Enquiry Officer of the instant case.

In his evidence, P.W.-1 has stated that on the date of 

occurrence, while he was on duty in the R.P.F. Post, around 

6-30  p.m.,  information  was  received  from  the  Station 

Master of Bongaigaon Railway Station that the gate barrier 

of  L/C gate No.  Sk-49 had been damaged by one truck. 

According  to  him,  thereafter,  he  alongwith  S.I.  of  Police 

Gagan Deka [P.W.-6] and accompanied by the other R.P.F. 

staff went to the spot and saw that the southern side barrier 

of the railway gate referred above had been broken and the 

Gateman  had  detained  the  offending  truck.  On  being 

identified  by  the  Gateman,  the  said  truck  bearing 

Registration  No.AS-01F-1159  was  seized  by  P.W.-6 

alongwith the relevant papers of the truck and the driver of 

the offending truck was also apprehended.

In his cross-examination, he has stated that the gate 

barrier was not completely broken, and it only suffered a 

bent.

The  evidence  of  P.W.-2  Ramesh  Ram  is  that  on 

12-03-2007, he was on duty as Gateman at the L/C Gate 

No. SK-49 from 14 hours to 22 hours. According to him, at 

about 18-05 hours, he got a telephonic instruction to close 

the gate as the train No. 5930 DN was due to come. On 

receipt of the said information, he put down the gate barrier 

and closed the railway gate. He has further deposed that at 

that time the offending truck coming from the southern side 
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dashed at the gate barrier and the barrier was broken into 

two pieces.

His further version is that immediately, he came down 

from his  cabin  and noted down the truck number of  the 

offending  truck  bearing  Registration  No.AS-01F-1159. 

According to him, the said truck was then detained at the 

spot by the traffic police. He also identified that the accused 

appellant  was  the  driver  of  the  offending  truck  at  the 

relevant  time.  The further  version of  this  witness  is  that 

thereafter,  he informed the Station Master of Bongaigaon 

Railway Station and therefore, the incoming train was made 

to pass through the railway gate by putting a chain on the 

broken portion of the gate barrier. He has further sated that 

after sometime, R.P.F. personnel arrived at that place and 

took away the offending truck alongwith the driver. 

In his cross-examination, the Gateman has admitted 

that he did not see the offending truck dashing against the 

gate barrier and that he also did not see any damage on the 

truck.

The evidence of P.W.-3 Ashok Kumar Sinha is that on 

the date of incident, while he was working as the Assistant 

Station Master at Bongaigaon Railway Station, he received 

the information from the Gateman Ramesh Ram that the 

southern side barrier  of  the L/C gate No.  SK-49 situated 

between Bongaigaon and New Bongaigaon Railway Station 

had been broken as a result of truck accident involving the 

truck  bearing  Registration  No.AS-01F-1159.  According  to 

him, he thereafter instructed the Gateman to close the gate 

by  putting  a  chain  as  the  Dn  Chennai  Express  was 

approaching.  On  receipt  of  the  information  about  the 

5



accident, he informed the R.P.F. Post, Bongaigaon, and also 

notified the other concerned authority for necessary action.

In his  cross-examination,  he stated that he had no 

idea as to who was the driver of the offending truck as he 

did not visit the place of occurrence nor did he witness the 

alleged incident. He also deposed that the Gateman did not 

inform him anything about the identity of the truck driver.

P.W.-4  Pabitra  Nath  during  the  relevant  time  was 

working as R.P.F. Constable at New Bongaigaon. According 

to  him,  on  the  date  of  incident,  he  accompanied  P.W.-6 

Gagan  Deka  and  other  R.P.F.  staff  to  the  Paglasthan 

Railway level  crossing.  He has  further  stated that  on his 

arrival at that spot, he saw that the gate barrier of southern 

side had been broken into two pieces and the traffic police 

and  the  Gateman  had  detained  the  truck  bearing 

Registration  No.AS-01F-1159  near  the  railway  gate 

alongwith the driver. He has further stated that the truck 

driver was then interrogated by P.W.-6 and he confessed 

that his truck had dashed against the gate barrier due to his 

fault.  According  to  P.W.-4,  the  truck  was  subsequently 

seized by P.W.-6 vide Ext.-2 (seizure list) where, Ext.-2(1) 

is his signature. Thereafter, the R.P.F. staff returned to the 

post alongwith the seized vehicle and the truck driver.

The evidence of R.P.F. Head Constable Sher Bahadur 

Kunwar [P.W.-5], is to the effect that when he arrived at 

the  spot  alongwith  other  R.P.F.  personnel,  he  saw  the 

southern side gate barrier of the of the railway gate was 

broken  into  two  pieces  and  the  offending  truck  bearing 

Registration  No.AS-01F-1159  was  detained  alongwith  the 

driver by the traffic police. Thereafter, S.I. of Police Gagan 

Deka  seized  the said  truck  alongwith  its  documents  vide 
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Ext.-2 (Seizure List) wherein, Ext.-2(2) is the signature of 

P.W.-5.

S.I. of Police Gagan Deka [P.W.-6] who is the Enquiry 

Officer of the instant case has deposed that on receipt of 

the information about the alleged incident, when he arrived 

at  the  spot  alongwith  other  R.P.F.  staff,  he  saw  that 

southern  side  barrier  of  the  railway  gate  was  in  broken 

condition  and  the  offending  truck  being  detained  at  that 

place. He has further  stated that thereafter  he examined 

the  Gateman and also  interrogated  the  truck  driver  who 

reportedly  confessed  to  have  broken  the  gate  barrier. 

Thereafter,  P.W.-6  seized  the  offending  truck  bearing 

Registration No. AS-01-F-1159 and lodged the complaint in 

this  connection.  According  to  him,  he  also  recorded  the 

confessional statement of the truck driver vide Ext.-4. The 

evidence of this witness further reveals that he also got the 

truck examined by the M.V.I. Durga Gogoi who certified that 

there was leakage in the brake pipe system of the offending 

truck.

On  careful  perusal  of  the  evidence  on  record,  it  is 

found  that  except  Gateman  Ramesh  Ram  [P.W.-2], 

prosecution side has not examined any eye-witness of the 

alleged incident. Admittedly, the traffic police was present 

at the spot during the alleged incident, but he had not been 

examined as witness. Though, in his examination-in-chief, 

the  Gateman has  stated  that  the  offending truck dashed 

against the gate barrier when the railway gate was closed, 

he has admitted in his cross-examination that he had not 

seen the alleged incident. It may also be mentioned here 

that  though  P.W.-4,  P.W.-5,  P.W.-6  had  stated  in  their 

statements before the Court that the aforesaid gate barrier 

was  broken  into  two  pieces  as  a  result  of  the  aforesaid 
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accident, in his cross-examination, P.W.-1 has stated that 

the gate barrier was not totally broken but only a bend had 

occurred in the barrier due to the aforesaid accident.

Though the prosecution side has vehemently argued 

that in view of the confessional statement of the accused 

truck  driver,  the  charge against  appellant  has  been  duly 

proved though, there may not be convincing evidence of the 

other  witnesses,  going through the aforesaid  confessional 

statement of the truck driver, it is found that in the said 

statement he has mentioned that on the date of incident 

while he was coming back from Chapar, he found that the 

railway gate situated at Paglasthan was closed. According to 

him, when the gate was opened and he was about to cross 

the railway gate, southern side iron barrier of the railway 

gate hit the upper portion of his truck and as a result, it got 

damaged. Thereafter,  as per the instruction of the traffic 

police  personnel  present  at  that  place,  he kept  his  truck 

parked in the said spot and thereafter, his truck was seized 

by  the  R.P.F.  personnel  and  his  statement  was  also 

recorded by them.

Aforementioned  purported confessional  statement  of 

the  appellant  truck  driver  thus  reveals  that  the  alleged 

incident took place when the railway gate was opened and 

the  vehicles  were  allowed  to  pass  through  the  gate. 

Contrary to this, prosecution story is that the incident took 

place  when  the  railway  gate  was  in  closed  condition. 

Therefore, in my considered opinion, the statement of the 

accused appellant recorded by P.W.-6 cannot be said to be 

a confessional statement in respect of the alleged incident.

In this connection, it may also be noted that as per 

evidence  of  P.W.-6,  the  seized  truck  was  examined  by 
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M.V.I.  who reported that there was leakage in the brake 

pipe system of the truck. This version of the prosecution 

witness leads to the probability that the damage caused to 

the southern side barrier of the railway gate when it was hit 

by the offending truck during crossing of the railway gate, 

when the said gate was opened for vehicular traffic to pass 

through  the  gate,  might  have  been  caused  due  to 

malfunctioning of the brake system of the offending truck. 

The damage to the gate barrier  caused by the offending 

truck  cannot  therefore  be  straightway  said  to  be  an 

intentional act or as a result of rash driving by the driver of 

the truck.

In view of the above discussion, I am of the opinion 

that the charge against accused appellant U/S 160 (2) of 

the  Railway Act  has  not  been proved beyond all  rational 

doubt and there being two probable account of the alleged 

incident, the one which is favourable to the accused must 

be accepted specially, when there is no credible and reliable 

evidence  to  bring  home  the  alleged  charge  against  the 

accused beyond the pale of doubt.

Accordingly, the appeal is allowed and conviction and 

sentence, passed against the accused appellant by the trial 

Court is set aside and the accused appellant is acquitted of 

the alleged charge. The accused appellant is also discharged 

from the liability of his bail bonds.

                                                                       Sessions Judge
Kamrup, Guwahati
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