
IN THE COURT OF 
SESSIONS JUDGE, KAMRUP DISTRICT AT GUWAHATI

PRESENT : Sri Dilip Kumar Mahanta
Sessions Judge, Kamrup District,
Guwahati

CRIMINAL APPEAL NO. 47 OF 2013

[Appeal preferred against the order and judgment and dated 
30–01–2013 passed by Sri B. K. Nath, Judicial Magistrate, Ist 
Class,  Kamrup,  Guwahati,  in  connection  with  G.  R.  Case 
No. 1034 of 2008]

Sri Rajib Das
Son of Sri Ram Charan Das
Resident of Tetelia, Jalukbari, 
Guwahati City, P.S. – Jalukbari           [Accused / Appellant]

–VERSUS–

State of Assam                                      [Respondent]
 

ADVOCATES WHO APPEARED IN THIS CASE

For the appellants :   Sri Abhijit Kalita

For the State of Assam :  Mr. H. K. Deka
Public Prosecutor,

             Kamrup District

Date of Argument     :     14–06–2013

Date of Judgment      :     28–06–2013

J U D G M E N T

Appellant Rajib Das has filed this instant appeal chal-
lenging the legality and correctness of the judgment and or-
der of conviction passed by Sri  B. K. Nath, Judicial Magis-



trate, Ist Class, Kamrup, Guwahati, in connection with G. R. 
Case No. 1034 of 2008.

Vide  the impugned order  the present  appellant has 
been sentenced to pay a fine of Rs.500/-, in default, to un-
dergo rigorous imprisonment for one month for commission 
of  the  offence  punishable  U/S  341  of  I.P.C.,  a  fine  of 
Rs.3,500/-, in default, to undergo rigorous imprisonment for 
three months for commission of the offence punishable U/S 
353 of I.P.C. and a fine of Rs. 1,000/-, in default, to undergo 
rigorous imprisonment for one month for commission of the 
offence punishable U/S 323 of I.P.C. 

The sequence of events leading to this appeal, in brief, is 
as follows:

On  15-03-2008  Inspector  of  R.P.F.,  Maligaon, 
Sri Phani Dhar Das, submitted one F.I.R. (Ext.-1) at Gosala 
Police  Out  Post  with  the  allegation  that  on  14-03-2008, 
around 9-45 p.m., while Habib Ansari, ASI / RPF / ER / Coy, 
Maligaon, alongwith Constables Pabitra Kumar and Kan Nath 
were returning from Nambari Officers’ Colony, after finishing 
their patrolling duty, on their way, at Gosala, they noticed 
accused appellant Rajib Das, shouting offensive words and 
quarrelling  unnecessarily  with  the pedestrians,  apparently 
under the influence of liquor. Seeing this, when Constable 
Pabitra Kumar asked him not to do so, then, the accused 
appellant reportedly became furious and all of a sudden he 
fled away from that place in his motor cycle giving a push to 
Constable  Pabitra  Kumar  by  his  hands.  According  to  the 
complainant,  as  a  result  of  this  jostle,  Pabitra  Kumar fell 
down on the road and sustained injury on his head and face.

On the basis of the said F.I.R., Jalukbari P.S. Case No. 
127 of 2008 was registered U/S 341 / 353 / 323 of the Indian 
Penal Code and after completion of the investigation, S.I. of 
Police,  Hatem  Ali  Ahmed  of  Jalukbari  Police  Station, 
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submitted charge-sheet  against  the accused appellant  for 
his trial under the aforesaid sections of law.

In due course, the trial Court, after conclusion of trial, 
passed  the  impugned  judgment  dated  30–01–2013 
convicting  and  sentencing  the  accused  appellant,  as 
referred above.

Aggrieved  by  the  impugned conviction  order  of  the 
trial Court, the present appeal has been filed mainly on the 
grounds that the learned Court below has committed error 
both  in  law  and  fact  in  deciding  the  case  against  the 
accused  appellant;  that  the  trial  Court  has  failed  to 
appreciate the evidence on records in proper perspective; 
that the victim of the instant case was not examined as an 
witness  by  the  prosecution;  that  because  of  the  non 
examination of the doctor as well as non submission of the 
injury report by the prosecution, the prosecution version of 
the story that the victim Pabitra Kumar sustained injury in 
the alleged incident, cannot be believed; that there being no 
corroboration of the prosecution version of story from any 
independent witness, the order of the trial Court is liable to 
be set aside.

On the other hand, the learned Public Prosecutor has 
submitted that in view of the evidence on record,  charge 
against  the  accused  appellant  has  duly  been  established 
beyond all reasonable doubt and therefore, no interference 
is  required  in  the  judgment  and  the  order  of  conviction 
passed by the trial Court.

I have gone through the record of the trial Court togeth-
er  with  the  impugned judgment  and  have also  duly  con-
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sidered the  submissions  of  learned Public  Prosecutor  and 
the learned advocate appearing for the appellant.

POINT FOR DECISION

The  point  to  be  decided  in  the  instant  appeal  is 
whether  the  impugned  order  of  conviction  and  sentence 
passed against the appellant by the trial Court is liable to be 
set aside in view of the grounds taken by the appellant in 
the memo of appeal ?

DECISION AND REASONS THEREOF

It appears from record that to bring home the charges 
levelled  against  the  accused  appellant  prosecution  has 
examined  as  many  as  four  witnesses  including  the 
complainant and the Investigating Officer.  The plea of the 
accused  appellant  as  it  appears  from  his  statement 
recorded  U/S  313  of  Cr.P.C.  is  one  of  total  denial  of  the 
prosecution version of the story. 

P.W.-1 Sri  Phani  Dhar Das,  Inspector  of  R.P.F.,  is  the 
informant of the instant case. According to his testimony, he 
was informed by A.S.I.  of R.P.F.,  Habib Ansari that on the 
date of  occurrence, around 9:45 p.m.,  while he alongwith 
Constables Pabitra Kumar and Kan Nath, were coming back 
from  their  patrolling  duty,  on  the  road,  they  noticed 
appellant Rajib Das, apparently under intoxication of liquor, 
hurling  abuses  in  general  and  when  Constable  Pabitra 
Kumar asked him as to why he was creating nuisance on the 
road, the appellant reportedly gave a push to Pabitra with 
his hands and as a result, Pabitra Kumar fell down on the 
road  and  sustained  injuries.  On  the  basis  of  the  said 
information, P.W.-1 submitted the Ext.-1 (F.I.R.) on the next 
date.
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The evidence of  this witness is not much help to the 
prosecution as he has not seen the alleged incident with his 
own eyes.

In his evidence, Habib Ansari, A.S.I. of R.P.F. [P.W.-2] 
has stated that on the relevant date, while he was engaged 
in  patrolling  duty,  he  saw the  appellant  standing  near  a 
Paan shop hurling abuses generally. At that time, Constable 
Pabitra Kumar went near him and on being asked as to why 
he  was  shouting  insulting  words  to  the  passers  by,  the 
appellant reportedly gave a jolt to Pabitra Kumar. It is the 
version of P.W.-2 that consequently, Pabitra fell down on the 
road and sustained slight injury on his head. According to 
him, the said incident was witnessed by several customers 
of the Paan Shop.

The version of R.P.F. Constable Kan Nath (P.W.-3) is 
that  on  the  relevant  night,  on  their  way  back  from  the 
patrolling  duty,  they  stopped  near  a  roadside  shop  to 
purchase  Paan.  At  that  time,  seeing  that  one  boy  was 
creating commotion near the said shop, Constable Pabitra 
Kumar  tried  to  pacify  him.  Then,  the  said  young  man 
reportedly gave a shove to Pabitra and as a result,  some 
minor  injury  was  sustained  by  Constable  Pabitra.  He 
however added that accused Rajib Das is not known to him. 
It is thus found that in his statement before Court, P.W.-3 
has not implicated the appellant Rajib Das as the said boy 
who  allegedly  gave  a  jolt  to  Constable  Pabitra  Kumar 
leading to minor hurt on his person.

Sri  Braja Haloi (PW-4) is  the Investigating Officer  of 
the instant case. In his evidence, he has stated about the 
procedural  paraphernalia  taken  by  him  during  the 
investigation  of  the  case.  His  evidence  also  reveals  that 
except  the  R.P.F.  personnel,  he  did  not  examine  any 
independent witness. In his evidence, he has clearly stated 
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that the incident took place in front of a shop situated near 
the Gosala, but he did not examine any independent witness 
including the shopkeeper.

Interestingly, the injured of the case Constable Pabitra 
Kumar  has  not  been  examined  as  a  witness  by  the 
prosecution and no explanation has also been furnished for 
his non-examination.

After a careful scrutiny of the evidence on record, it 
thus  emerges  that  except  A.S.I.  of  Railway  Police  Force 
Habib Ansari (P.W.-2) there is no eye witness of the alleged 
happening  because  his  companion  Constable  Kan  Nath 
(P.W.-3)  has  not  implicated  appellant  Rajib  Das  as  the 
person  who  allegedly  gave  a  push  to  Constable  Pabitra 
Kumar leading to minor hurt on his person. The testimony of 
(P.W.-2) that the appellant reportedly gave a jolt to Pabitra 
Kumar and as a result  Pabitra fell  down on the road and 
sustained slight injury on his head, without there being any 
corroboration  from  the  injured  or  any  other  independent 
witness, obviously, cannot be straightway acknowledged as 
the  evidence  to  establish  that  the  appellant  intentionally 
caused hurt to the R.P.F. constable, above named. Needless 
to  mention  that  the  evidence  on  record  also  does  not 
disclose any ingredient of offences punishable under Section 
341 or Section 353 of Indian Penal Code.

From  the  above  discussion,  it  appears  that  the 
learned  court  below  has  failed  to  notice  the  above 
shortcomings  of  the prosecution  case and handed over a 
guilty  verdict  against  the  accused  appellant  in  total 
disregard  to  the  established  basic  principle  of  criminal 
jurisprudence  that  the  prosecution  should  prove  its  case 
beyond all reasonable doubt.
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In  the  result, due  to  the  inherent  discrepancies  as 
pointed out in the foregoing paragraphs,  it is held that the 
order  of  conviction  and  sentence  passed  against  the 
accused  appellant  cannot  be  sustained  and  the  same  is 
accordingly set aside.

In  view  of  that  the  appeal  is  allowed  and  the 
impugned judgment and order of conviction passed against 
the appellant by the trial Court is set aside. Consequently 
appellant  Rajib  Das  is  acquitted  of  the  alleged  charge 
punishable under Section 341 / 353 / 323 the Indian Penal 
Code and he is set at liberty forthwith.

Send  down  the  relevant  case  record  of  G.  R.  Case 
No. 1034 of 2008 to the trial Court along with a copy of this 
judgment.

           Given under my hand and seal of this Court on this 
28th day of June, 2013.

                                                                                        Sessions Judge
                                                                  Kamrup, Guwahati
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