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J U D G E M E N T

The prosecution case in brief is that on 31–01–2009 

an  F.I  R.  was  lodged by Smti.  Babita  Das  at  Bijoynagar 

Police Post alleging that on 30–01–2009 night, her husband 

Manash Das was brutally assaulted by accused Apurba Das 

and Rajib Das leading to his death. On the basis of the said 

F.I.R., Palashbari Police Station Case No. 19 of 2009 was 

registered  and  after  due  investigation,  police  submitted 

charge sheet against both the accused, above named, for 

their prosecution under Section 302 / 34 of the Indian Penal 

Code.

On the case being committed to the Court of Sessions 

for  trial  by  the  Special  Judicial  Magistrate,  Kamrup, 

Guwahati,  charge U/S 302 / 34 of the Indian Penal Code 

was framed against accused Apurba Das and Rajib Das, by 

my learned Predecessor–in–Office,  to which, they pleaded 

not guilty and claimed to be tried. During the course of trial, 

as  many as  eight  witnesses  have been examined by the 

prosecution side to bring home the alleged charge leveled 

against the accused persons. On the other hand, both the 

accused declined to lead any evidence in support of their 

plea of innocence.

I have carefully perused the evidence on record and 

also  considered  the  submissions  of  the  learned  Public 

Prosecutor and the learned defence counsel.

POINT FOR DECISION

Now, the point to be decided in the instant case is 
whether  on  30–01–2009  night,  in  furtherance  of  their 
common  intention,  accused  Apurba  Das  and  Rajib  Das 
committed the offence of murder by intentionally  causing 
the  death  of  complainant’s  husband  Manash  Das,  as 
alleged?
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DECISION AND REASONS THEREOF

It  is  found  from the  evidence  of  Dr.  Manoj  Kumar 

Singha  (P.W.-7)  that  on  31–01–2009  he  conducted  the 

autopsy of the dead body of Manash Das at Gauhati Medical 

College  Hospital  and  found  the  following  injuries  on  the 

body of the victim.

1) One abrasion present over the left shoulder joint.
Size 3 cm x 2 cm.

2) One abrasion present over the left shoulder joint.
Size 2 cm x 2 cm.

3) One abrasion present over the left knee joint.
4) On dissection, one contusion of the size 5 cm x 4 cm 

was found present  over  the right side of  the chest 
wall just above the right nipple

According to the opinion of doctor, cause of death of 

the  victim  was  due  to  syncope  resulting  from  coronary 

insufficiency. The doctor also opined that the injuries of the 

victim  were  ante  mortem  and  caused  by  blunt  force 

impacts. In his cross–examination, the doctor has however 

contended that the injuries of victim stated above, may also 

be caused due to fall. He also clarified that passing away of 

the above named wounded may be due to heart disease.

Smti.  Babita  Das [P.W.–1]  is  the  wife  of  deceased 

Manash Das. According to her testimony, on the night of the 

alleged incident, her husband came back home after visiting 

the Ganesh Puja held in the neighborhood and thereafter, 

he was sleeping on his bed. When P.W.–1 went to call him 

to  have  his  dinner,  there  was  no  response  from  her 

husband. She then reportedly called the villagers. According 

to her, F.I.R. was written by the village Headman Prasanna 

Pathak and she only put her thumb impression in the said 

document. P.W.–1 has also stated that she does not know 

anything about the contents of the said F.I.R. The further 

version of the wife of the deceased is that police obtained 
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her thumb impression on the Seizure List but she had no 

idea what was seized by police. This witness was declared 

hostile by the prosecution.

On being cross-examined by the prosecution side, she 

denied having stated before police that on the relevant day, 

around midnight, her husband after witnessing Ganesh Puja 

of  the locality,  returned home in an inebriated condition; 

that afterwards he started to hurl abuses while taking rest 

in  his  bed;  that  at  that  time,  accused Apurba  and Rajib 

whose residence is situated just next to the house of the 

deceased, came to that place and started assaulting Manash 

Das after pulling him out of his cot. In her grilling from the 

defence  side,  P.W.–1  stated  that  prior  to  his  death,  her 

husband was suffering from low pressure since long.

The evidence of P.W.–2 Sri Prasanna Pathak is to the 

effect that on the next date of the alleged incident, early in 

the morning, both accused Apurba and Rajib came to his 

house and informed him that their uncle Manash Das had 

died  due  to  fall  from  the  bed.  On  receipt  of  the  said 

information, P.W.–2 went to the house of the deceased and 

saw Manash Das lying dead. According to him, he wrote the 

F.I.R. [Ext-1] as per instruction of deceased’s wife Babita 

Das wherein, he put his signature Ext-1(1) as the writer. As 

per his testimony, subsequently, police arrived at the spot 

and prepared the Inquest Report [Ext-2] in respect of the 

deceased’s  corpse  wherein,  Ext-2(1)  is  the  signature  of 

P.W.–2.  He  further  deposed  that  police  also  seized  one 

towel  (Gamosa)  and  a  rope  vide  Ext-3  [Seizure  List]  in 

which, Ext-3(1) is his signature.

P.W.–2 however  deposed  that  he had  no  personal 

knowledge how the deceased met his death.
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In his evidence, Rabin Kalita [P.W.-3] has stated that 

on the relevant night, around 1-30 a.m., both the accused 

went  to  his  residence  and  stated  that  some trouble  had 

erupted and P.W.-3 should therefore  accompany them to 

the  spot.  Accordingly,  P.W.-3  went  to  the  residence  of 

Manash Das and saw his dead body lying on the ground 

with  his  hands  and  legs  tied  with  knot.  P.W.-3  further 

deposed that Manash Das used to take liquor almost every 

day. According to him, deceased’s wife Babita told him that 

as Manash was hurling abuses under the influence of liquor, 

he was assaulted by the accused persons. P.W.-3 put his 

signature Ext-2(2) in the Inquest Report prepared by police. 

According to his testimony, vide Ext-3 [Seizure List], police 

seized  one  Gamosa  and  a  rope  in  which,  he  put  his 

signature Ext-3(2) as witness. In his cross-examination, this 

witness revealed that the dead body of  Manash Das was 

lying on the ground near his bed.

The evidence of P.W.-4 Balen Kalita is  that hearing 

the  news  of  bereavement of  Manash  Das,  he  went  to 

deceased’s residence and saw his dead body lying on the 

floor. According to him, he heard that the accused persons 

had killed Manash. Police held inquest on the dead body of 

the deceased and  P.W.-4 put his signature Ext-2(3) in the 

Inquest  Report  [Ext-2].  In  his  cross-examination,  this 

witness admitted that he did not know how Manash died or 

who killed the deceased.

Smti. Anima Kalita (P.W.-5) who is the elder sister of 

deceased, deposed in her testimony that during the relevant 

time while she was in her matrimonial home, Archana Das 

informed  her  about  passing  away  of  Manash  Das.  She 

accordingly came to the dwelling house of her brother and 

noticed his  dead body with  mark of  rope binding on the 

hands of deceased.
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According to the version of  P.W.-5,  her mother told 

her that the accused persons tied up the deceased, poured 

water on his body and assaulted him causing his death. Her 

mother also reportedly disclosed to her that deceased was 

kicked and assaulted with fist blows.

P.W.-5  however  admitted  in  her  cross-examination 

that she did not disclose before police that she learnt from 

her mother about the assault on the victim by the accused 

persons.

Smti.  Labanya  Das [P.W.-6]  whose  residence  is 

situated  near  the  house  of  the  deceased  stated  in  her 

testimony that on the relevant night, hearing a hue and cry 

from the house of the deceased, she went there and saw 

Manash Das lying dead on the bed. She also noticed that 

deceased’s  wife  Babita  Das was  weeping  and  there  was 

gathering  of  several  people.  According  to  P.W.-6,  she  is 

quite unaware as to how the victim expired. According to 

her testimony, deceased was a habitual alcoholic.

In  his  statement,  P.W.-8  Sri  Sushil  Saikia  has 

asserted  that  on  31-09-2009,  he  was  posted  as  the 

In-Charge of  Bijoynagar  Police Post.  On that  day,  village 

Headman  Prasanna  Pathak  [P.W.-2]  and  Rabin  Kalita 

[P.W.-3] informed police that accused Apurba Das and Rajib 

Das had killed their uncle Manash Das. The said information 

was  entered  in  the  General  Diary  Register  vide  Entry 

No.  890  dated  31-01-2009  and  P.W.-8 started  the 

investigation. During the course of investigation, he visited 

the crime scene and prepared the Ext.-8 [Sketch Map] of 

the place of occurrence where, Ext.-8(1) is his signature. 

P.W.-8 reportedly  found  the  dead  body  of  Manash  Das 

inside his house and he conducted inquest of the dead body 

in presence of  witnesses.  Ext.-2 is  the Inquest Report  in 

which, Ext.-2(5) is his signature.
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On completion of inquest, the dead body was sent for 

postmortem  examination  to  Guwahati  Medical  College 

Hospital  along  with  certain  documents  such  as  Inquest 

Report [Ext.-2], Command Certificate [Ext.-5], Forwarding 

Letter  [Ext.-6],  Dead  Body  Challan  [Ext.-7]  wherein, 

Ext.-2(5),  Ext.-5(2),  Ext.-6(2)  and  Ext.-7(2)  respectively, 

are his signatures.  He also recorded the statements of the 

witnesses and seized one jute rope along with one green 

bordered Gamocha vide Ext.-3 Seizure List where, Ext.-3(3) 

is his signature. The F.I.R. filed by the wife of the deceased 

was sent to the Palashbari Police station for registration of a 

case. Ext.-1 is the F.I.R. and Ext.-1(3) is the signature of 

P.W.-8 with endorsement.

On the basis of the said F.I.R., Palashbari P.S. Case 

No. 18 of  2009 U/S 302/34 of  I.P.C. was registered and 

P.W.-8 was  entrusted  with  the  investigation  of  the  case. 

Ext.-3(4) is the signature of the then Officer-in-Charge of 

Palashbari P.S. Ext.-9 is the Printed Form of the F.I.R. and 

Ext.-9(1)  is  the  relevant  endorsement  of  the  then 

Officer-in-Charge  of  Palashbari  P.S.  entrusting  P.W.-8 to 

investigate the instant case.  Ext.-9(2) is  the signature of 

Officer-in-Charge  Haren  Saikia.  P.W.-8  identified  the 

Material  Ext.-1  produced  in  the  Court  as  the  seized  jute 

rope and the green bordered Gamocha. In due course, after 

completion of the investigation, Ext.-10 [charge-sheet] was 

submitted by Sub-Inspector of Police M. M. Baruti.

According to  P.W.-8, in her  statement before police, 

Babita Das [P.W.-1] stated that on the date of occurrence, 

around midnight, her husband after his return to home in a 

drunken state raised a hue and cry; that both the accused 

then dragged him away from the bed, assaulted him and 

tied him with rope and Gamocha; that thereafter, the victim 
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became senseless; that her husband was then kept in the 

bed and he was tied with a rope.

In  his  cross-examination, the  investigating  Officer 

asserted that Prasanna Pathak [P.W.-2] did not mention in 

his statement recorded by police that he took the thumb 

impression of  informant  Babita  Das  in  the  F.I.R.  He also 

conceded that  no endorsement has been recorded in the 

F.I.R. by P.W.-2 regarding taking of the thumb impression 

of Babita Das.

The recounting of Smti. Rebati Das [D.W.-1] is to the 

effect that complainant Babita Das is her sister-in-law while 

accused Apurba and Rajib are her sons. According to her 

testimony, on the night of the alleged occurrence, on being 

called by her mother-in-law Smti. Ullasi Das, she came out 

to the common courtyard separating the residence of the 

deceased  and  her  house.  Then,  her  mother-in-law 

reportedly  asked  D.W.-1 to  enquire  about  the  health 

condition of Manash Das who was lying in bed. She further 

stated that on touch, she found that the body of Manash 

Das was cold and therefore, she suspected that he might 

have expired because, on earlier junctures also, he used to 

arrive home in drunken condition and sporadically, he was 

also suffering from blood pressure and heart disease.

After careful scrutiny of the evidence on record, it is 

found that the complainant of the instant case  Babita Das 

who is also the wife of the deceased, was examined by the 

prosecution  as  the  sole  eye  witness  of  the  incident  has 

completely disowned the prosecution version of the story for 

which, she was declared as a hostile witness. According to 

her  testimony,  on  the  night  of  the  alleged  incident,  her 

husband returned home after visiting the local Ganesh Puja 

and  thereafter,  he  was asleep  on his  bed.  When P.W.–1 

went to call him to have his dinner, there was no response 
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from her husband. She then reportedly called the villagers 

and then it was found that her husband had passed away. 

She further asserted that the F.I.R. of the instant case was 

written by the village Headman Prasanna Pathak [P.W.–2] 

and  she  only  put  her  thumb  impression  in  the  said 

document. P.W.–1 has also stated that she does not know 

anything about the contents of the said F.I.R. The further 

version of the wife of the deceased is that police obtained 

her thumb impression on the Seizure List but she had no 

idea what was seized by police.

The evidence of P.W.–2 Sri Prasanna Pathak is to the 

effect that on the next date of the alleged incident, early in 

the morning, both accused Apurba and Rajib came to his 

house and informed him that their uncle Manash Das had 

died  due  to  fall  from  the  bed.  On  receipt  of  the  said 

information, P.W.–2 went to the house of the deceased and 

saw Manash Das lying dead. He wrote the F.I.R. [Ext-1] as 

per  instruction  of  deceased’s  wife  Babita  Das.  However, 

P.W.–2 deposed that he had no personal knowledge how the 

deceased met his death.

The evidence of Rabin Kalita [P.W.-3] that deceased’s 

wife  Babita  told  him that  as  Manash was hurling  abuses 

under  the  influence  of  liquor,  he  was  assaulted  by  the 

accused persons is nothing but hearsay evidence as in her 

deposition,  Babita  did  not  utter  anything  that  she  thus 

reported to P.W.-3.

The evidence of P.W.-4 Balen Kalita is  that hearing 

the news of  bereavement of  Manash Das, he went to his 

residence  and  saw  his  dead  body  lying  on  the  floor. 

According to his account, he heard that the accused persons 

had killed Manash. However, in his  cross-examination, this 

witness admitted that he did not know how Manash died or 

who killed the deceased.
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Smti.  Anima  Kalita  (P.W.-5) is  the  elder  sister  of 

deceased. According to her version,  her mother  Ullasi Das 

told  her  that  the  accused  persons  tied  up  the deceased, 

poured water on his body and then assaulted him causing 

his death. Her mother also reportedly disclosed to her that 

deceased was kicked and assaulted with fist blows.  P.W.-5 

however admitted in her cross-examination that she did not 

disclose before police that she learnt from her mother about 

the  assault  on  the  victim  by  the  accused  persons.  The 

evidence  of  P.W.-5  regarding  the  involvement  of  the 

accused persons with the assault of the victim leading to his 

death is also nothing but hearsay evidence as  her mother 

Ullasi  Das who  supposedly  reported  her  about  the 

involvement of the accused persons in the assault of the 

deceased,  has  not  been  examined  as  witness  by  the 

prosecution.  Needless  to  mention  that  P.W.-5  did  not 

disclose this vital information in her statement recorded by 

police which cast serious doubt in the veracity of her this 

statement.

Smti.  Labanya  Das [P.W.-6]  whose  residence  is 

situated  near  the  house  of  the  deceased  stated  in  her 

testimony that on the relevant night, hearing a hue and cry 

from the house of the deceased, she went there and saw 

Manash Das lying dead on the bed. According to P.W.-6, she 

is quite unaware as to how the victim expired. The evidence 

of  this  witness  is  also  thus  of  no help  to  prosecution to 

indicate the involvement of the accused persons with the 

alleged offence.

It appears from the opinion of doctor that the cause of 

death  of  the  victim  was  due  to  syncope  resulting  from 

coronary insufficiency. He also clarified that passing away of 

the wounded may be due to heart disease also. Deceased’s 

wife too has stated in her deposition that prior to his death, 

                                                                                              

10



her  husband was suffering from low pressure since long. 

The testimony of D.W.-1 also reveal that during the relevant 

time Manash Das was suffering  from blood pressure  and 

heart disease.

The doctor  has also opined that  the injuries  of  the 

victim may also be caused due to fall. P.W.-3 Rabin Kalita 

has stated in his testimony that on his arrival at the spot, 

he noticed that the dead body of Manash Das was lying on 

the  ground  near  his  bed.  The  evidence  of P.W.-4  Balen 

Kalita is  also  that  hearing  the  news  of  bereavement of 

Manash Das, he went to deceased’s residence and saw his 

dead body lying on the floor.  On the other hand, it is also 

found from the evidence tendered by  P.W.-3 that  Manash 

Das used to take liquor almost every day. The testimony of 

P.W.-6  also  suggests  that  the deceased  was  a  habitual 

alcoholic.  The  testimony  of  these  witnesses is  thus 

indicative of the probability that the injuries found in the 

body of the victim might have been caused due to fall of the 

victim from the bed as he was admittedly under inebriated 

state on that night.

Under  the  above  facts  and  circumstances,  it  is 

manifestly  clear  that  the  evidence  on  record  is  quite 

insufficient to bring home the charge of murder against both 

the accused. Accordingly, it is held that charge of section 

302/34 of I.P.C. is not proved against accused Apurba Das 

and Rajib Das and accordingly,  they are acquitted of the 

said charge and set at liberty forthwith.

Seized articles are to be destroyed in due course

Given under my hand and seal of this Court on this 

26th day of February, 2013. 
                                                         SESSIONS JUDGE
                                                     KAMRUP : : GUWAHATI
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A P P E N D I X

(A) PROSECUTION WITNESS

1. Smti. Babita Das
2. Sri Prasanna Pathak
3. Sri Rabin Kalita
4. Sri Balen Kalita
5. Smti. Anima Kalita
6. Smti. Labanya Das
7. Dr. Manoj Kumar Singha
8. Sri Sushil Saikia

(B) PROSECUTION EXHIBITS

1. F.I.R.
2. Inquest Report
3. Seizure list 
4. Post Mortem Report
5. Command Certificate 
6. Forwarding Report
7. Dead Body Challan
8. Sketch Map
9. Printed Form of the F.I.R.
10. Charge–sheet

MATERIAL EXHIBIT NO.1   :  Seized jute rope and the 
                                  green bordered Gamocha

(C) DEFENCE WITNESS  :

1. Smti. Rebati Das

(D) DEFENCE EXHIBITS  :  Nil

                                                        SESSIONS JUDGE
                                                                          KAMRUP : : GUWAHATI 
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