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District:   KAMRUP.  

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

Present:- Sri S. K. Poddar, A.J.S.   Civil Judge No. 3, Kamrup, Guwahati.  
Monday, the 18  th   Day of February, 2013.  

Title Appeal No. 97/2010

Dr. Ambica Prasad ……..  Appellant/plaintiff.-Versus-LRs of  Abdul Karim ,     ........               Respondents/Defendants.
This appeal coming on for final hearing on 22.01.13 in the presence of –Mr. H.K. Deka & Sr. Advocate assisted by.Mr. Hemen Nath,   ……               Advocate/Pleader for Appellants.Mr. M. Garodia               .......       Advocate/Pleader for Respondent.And having stood for consideration to this day, the Court delivered the following Judgment:-

J U D G M E N T1. This appeal under Section 96 r/w Order 41 R 1 of the CPC has been preferred by the plaintiff/appellant against the judgment and decree dated 23/08/10 passed by learned Munsiff No. 4, Kamrup, Guwahati in Title Suit No. 484/07.2. On  receipt  of  the  appeal  memo,  notice  was  issued  to  the plaintiff/respondent  and  case  record  of  Title  Suit  No.  484/2007  was 
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called  for.  Respondent  appeared  through  his  engaged  Advocate  and contested the appeal.                                                             …. Contd. at ….. P/23.         I have heard learned advocates for both the sides, gone through the appeal memo and the case record of Title Suit No. 484/2007. 4. The facts leading to the Title Suit No. 484/07, in brief, are that the plaintiff was the original owner of a plot of land measuring 1 Katha 6 Lechas covered by Dag No. 514 and he has exchanged his above land with another plot of land measuring 2 Kathas 1 Lecha covered by same dag/patta with his elder brother Shri Ranjeet Prasad by executing two registered deeds of exchange bearing No. 4091 and 4092 both dated 23/04/75. In the plot of land  measuring  2  Kathas  1  Lecha,  there  is  an  RCC  building namely “Guwahati Market” covered by Holding No. 13 of Ward No. 33 of GMC. In the year 1968, the original owner Shri Ranjeet Prasad  let  out  rooms  at  ground  floor  to  various  tenants including  the  defendants  predecessors.  The  said  tenanted premise was marked as Room No. B-1 and has been shown in the schedule of the plaint.  Rent was payable within 7th day of every succeeding month according to English Calendar. On the death of original tenant Rahim Box,  his son Md. Abdul Karim (since deceased), was allowed to continue with the tenancy in the said room and time to time the rent was enhanced. Lastly the rent was fixed at Rs. 1,000/- per month. It is further pleaded that  inspite  of  exchange of  the  landed properties  in the year 1975, upon mutual agreement the plaintiff allowed his brother Ranjeet Prasad to collect rent from the tenants for the property fallen in the share of  plaintiff.  In the early part of  2007, said Ranjeet Prasad stopped collection of rent and asked the plaintiff to collect rent from the tenants. Accordingly, the plaintiff vide notice  dated  19/02/07  informed  the  defendant  about  the mutation of his name in the records of rights and also requested him to pay the house rent to the plaintiff by attorning him as the landlord.  The  defendant  was  also  requested  to  pay  the 
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electricity bills for the said suit premises to him. On receipt of the  notice,  the  defendant  attorn the  plaintiff  as  landlord  and promised to pay house rent and electricity bills to the plaintiff and also for executing fresh agreement for lease.  The defendant thereafter  started  paying  the  electricity  bills  to  the  plaintiff through  his  son  Md.  Alam  but   did  not  pay  the  house  rent. 
…. Contd. at ….. P/3Defendant also failed to execute any fresh agreement with the plaintiff on this or that pretext. The defendant paid the monthly rent upto the month of February, 2007 to the plaintiff's elder brother Shri Ranjeet Prasad and receipts have been issued. Since March, 2007, rent of which was due in April,  2007  defendant  has  not  paid  any  rent  to  the  plaintiff  though electricity  charges  were  paid since  March,  2007.  As  such,  due to  non-payment of rent, the defendant became a defaulter and liable to be ejected under  the  law.  The  plaintiff  also  claimed  that  he  is  in  bonafide requirement of the suit premises for starting his own business as he has retired  from service  as  a  doctor.  He wants  to  open his  Pharmacy  and Clinic and in search of  an idle place of  the aforesaid business.  He also prayed for eviction of the defendant from the suit premises on the ground of defaulter as well as on the ground of bonafide requirement and also for recovery of arrear rent for last six months @ Rs. 1,000/- per month with interest @ 18% per annum as well as for future rents till ejectment.5. On  receipt  of  the  plaint,  summons  was  served  upon  the defendant.  The  defendant  entered  appearance  and  contested the  suit  by  filing  written  statement.  Apart  from  the  usual pleadings of non-maintainability of the suit, having no cause of action  against  the  defendant,  suit  is  bad  for  non-joinder  of necessary  parties,  suit  is  barred  by  principles  of  waiver, estoppel and acquiescence; further pleaded that the plaintiff has no locus standi to file the suit as the plaintiff is not the landlord of the defendant and there was no relationship of landlord and tenant ever exists between the plaintiff and defendant. Though it  is  admitted  that  the  defendant  is  a  tenant  under  Ranjeet 
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Prasad, but the defendant denied the fact of receipt of notice to attorn the plaintiff as his landlord, admission of the defendant to  enter  into  new agreement.  The defendant  also  denied the pleading  of  payment  of  electricity  charges  to  plaintiff  by accepting him as landlord. It is further pleaded that on refusal to receive rent for the month of March by Shri Ranjeet Prasad, they have sent the amount of rent by post and upon refusal to accept the said money order, the defendant started depositing the  rent  in  Court  vide  N.J.  Cases. As such defendant is not a defaulter as claimed.    …. Contd. at …..  

P/4Defendant also denied the plaintiff's requirement of the suit premises on bonafide need. It is also pleaded that plaintiff has his own Hotel business and running the same successfully on the first floor of the suit premises. In above aspect, the defendant has prayed for dismissal of the suit. 6. It  may  be  noted  here  that  during  pendency  of  the  appeal, original  defendant  Abdul  Karim  expired  and  his  LRs  were brought on record and they are contesting the appeal.7. Upon the above pleadings, both the sides went on trial with the following issues :-1. Whether the suit is maintainable?

2. Whether there is cause of action for the suit?3. Whether the suit is bad for non-joinder of necessary parties?4. Whether  the  plaintiff  is  the  landlord  of  the  defendant  in  

respect of the suit premises?5. Whether the defendant is a defaulter in payment of monthly  

rent and as such liable to be ejected?6. Whether  the  suit  premise  is  bonafide  required  by  the  

plaintiff for his own use?7. Whether the plaintiff is entitled for arrear rent with interest  

from the defendant?

8. To what relief/reliefs the parties are entitled too?
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8. During trial, the plaintiff side examined 3 witnesses namely the plaintiff Dr. Ambica Prasad as PW 1, one Joy Kishan Sah as PW 2 and Shri  Ranjeet  Prasad,  brother  of  the plaintiff  as  PW 3.  Defendant  abdul Karim examined himself as DW 1 and his son Md. Alam as DW 2. Upon consideration of the pleadings and evidence, Ld. Trial Court has dismissed the suit of the plaintiff.9. Against the impugned judgment and decree, the plaintiff has preferred the instant appeal on the following amongst other grounds :-

a) That the impugned judgment suffers from various infirmities  

resulting miscarriage of justice;

…. Contd. at ….. P/  5                                   

b) That the Ld. Court below has failed to appreciate the evidence  

on  record  in  its  proper  perspective  and  arrived  at  a  wrong  and  

perverse finding;                                    

c) That the Ld.  Trial  Court has acted beyond its  jurisdiction by  

going into deciding the title of the plaintiff inasmuch as the title of the  

plaintiff was never put on challenge;

d) That the Ld. Trial Court has ignored the documents proved by  

the plaintiff;

e) That the Ld. Trial Court has failed to appreciate the facts that  

defendant has not proved the fact of depositing the rent in Court.

POINT FOR DETERMINATION IS:-10. (i) Whether the judgment passed by Ld. Trial Court is just and proper or needs any interference in this appeal ?11. During  appeal  hearing,  Ld.  Sr.  Advocate  Mr.  H.  K.  Deka appearing for the appellant/plaintiff while reiterating the grounds taken in the appeal memo has pointed out various parts of evidence particularly the cross-examination part of the DW 1 and 2 to show that the defendant and his son have admitted the entire case of the plaintiff regarding notice to attorn, payment of electricity charges, non-payment of rent to plaintiff which were, according to him, not considered by learned trial court. Ld. Sr. advocate has argued that though by their evidence they have proved existence  of  landlord  tenant  relationship,  yet  by  relying  upon  the 
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reported case of AIR 1986 Raj 187, 2006 (1) GLT [Bibhuti Bhusan Dey Vs. Julfi Begum] and AIR 1966 SC 735 [Bhagwat Prasad Vs. Chandra Mour], he would alternatively argued that if this Court also finds that plaintiff has failed to prove the landlord tenant relationship, then also this Court upon holding the fact that plaintiff has been able to prove his title over the suit property, this Court should pass a decree of ejectment of the defendant as illegal occupier of the land.12. On the other, Ld. Advocate Mr. M. Garodia appearing for the defendant while supporting the findings of the Ld. Trial Court has argued that as there is no occasion to attorn the plaintiff as landlord and as there is no relationship between the landlord and tenant,         …. Contd. at ….. P/6Ld. Trial Court has rightly held the issues in favour of the defendants and dismissed the suit. He also argued that plaintiff has to prove his own case and he cannot take the benefit of the weakness of the defence and in this case plaintiff  has failed to do so. Ld. advocate for the defendants while making an oral submission has also submitted a copy of written argument placed before the trial Court for consideration during appeal and also to take up case laws as cited in his written argument. I have considered the submissions of both sides.13. Before going further, on careful perusal of the entire record and the judgment of the Ld.  Trial  Court as well  as the copy of written argument submitted by the Ld. Counsel of the defendants/respondents, it appears that the judgment of the Ld. Trial Court, except the writing of the plaintiff's  case  in  paragraph  1  to  8,  noting  of  issued  at  paragraph  10, writing the paragraph 14 which was for issue No. 8 and the order part, the  entire  contents  of  paragraph  9  of  the  judgment  i.e.  case  of  the defendants and from paragraph 11 to paragraph 13 findings on issue No. 1 to 3 & 5 to 7 are the reproduction of the written argument submitted by the  Ld.  Counsel  for  the  defendants/respondents  in  verbatim  without changing even colons and semi-colons. It appears that while writing the judgment  Ld.  Trial  Court  has  not  applied  its  judicious  mind  either  in appreciation of the evidence or even the case laws cited by both the sides. Another interesting part has come to my notice that at paragraph 12, Ld. 
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Trial Court has taken up the issue Nos. 1, 2 and 3; at paragraph 13, Ld. Trial Court has taken up issue Nos. 5, 6 and 7 and at paragraph 14, Ld. Trial  Court  has  decided  the  issue  No.  8.  There  is  no  mention  of  any decision on the issue No. 4 which is crux point of this suit. However, on careful scrutiny of the discussion on Issue Nos. 1, 2 and 3, it appears that Ld.  Trial  Court  has  put  the  entire  materials  as  submitted  by  the defendants in their written argument relating to issue No. 4.   14. In view of the above factual aspect on judgment, I am of the opinion that it is a fit case for re-appreciation of the entire evidence on record afresh by looking at the evidence on record from the original case record of trial Court.                                                                 …. Contd. at ….. P/715. Issue No. 2 :-  This issue relates to cause of action for the suit. Plaintiff  has  filed  the  suit  for  ejectment  of  the  defendant  under  the provision  of  Assam  Urban  Areas  Rent  Control  Act,  1972  [hereinafter termed Rent Act] by claiming that he is the landlord of the suit premises and defendant inspite of receipt of notice to attorn, did not pay rent since the month of  March,  2007 onwards and as  such,  he became defaulter. Plaintiff has also filed the suit for bonafide requirement. The defendants have denied the grounds taken in the plaint and claimed that plaintiff is not the landlord and he is not liable to pay rent to the plaintiff  and as such, there cannot be any question of ejectment on the ground stated by plaintiff. Defendant has also challenged the locus-standi of the plaintiff in filing the suit against the defendant claiming himself to be the landlord. All these pleadings of both the sides clearly show that there is a dispute regarding plaintiff's right to institute the suit and also to get a decree for ejectment. All these facts pleaded by plaintiff and denied by the defendant discloses  existence  of  cause  of  action  to  file  the  suit.  This  issue  is answered accordingly in favour of the plaintiff.16. Issue No. 3 :- This  issue  relates  to  non-joinder  of  necessary party. While filing the written statement, the defendant has taken one line plea that the suit is bad for non-joinder of necessary party. Except this, no specific plea was taken as to who should have been joined in the suit. However, in the course of argument, Ld. Advocate for the defendant has 
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pleaded  that  Ranjeet  Prasad,  the  original  owner  and  landlord  of  the defendant should have been joined as necessary party, because plaintiff has  claimed acquiring title  in  exchange with  said  Ranjeet  Prasad.  It  is afact that Ranjeet Prasad has not been made a party to the suit. On going through  the  records,  it  appears  that  said  Ranjeet  Prasad  has  adduced evidence as PW 3 by supporting the case of the plaintiff. Moreover, from the documents, it appears that vide Ext-1, Deed of Exchange, plaintiff has acquired title over the suit premises and said Deed of Exchange is not in challenge in the suit. So, for eviction of a tenant, Ranjeet Prasad is not a necessary party to the suit and he need not be joined as party in the suit. This issue is answered in negative.                                  …. Contd. at ….. P/817. Issue No. 4 :- This issue is the crux point of this suit and relates to landlord tenant relationship in respect of the suit premises. As stated earlier,  it  is  the  case  of  the  plaintiff  that  in  the  year  1972,  a  Deed of Exchange  was  executed  with  his  brother  Ranjeet  Prasad  who  was  the owner  of  the  suit  premises  and on the  strength  of  said  deed,  plaintiff became the owner of the suit premises including its other tenanted rooms and building. In support of his above submission, plaintiff has proved the Deed of Exchange vide Ext-1 which was registered on 23/04/75. Vide Ext-1,  Ranjeet  Prasad has  relinquished his  right  over  the  suit  premises  in favour  of  Dr.  Ambica  Prasad.  Thereafter  in  the  year  2006,  vide  order dated 09/09/06, as passed in Mutation Case No. 214/06, mutation was granted in favour of Dr. Ambica Prasad for the suit land and since then, plaintiff is paying the Municipal taxes etc. in relation to the suit holding. Ranjeet Prasad was examined by plaintiff as PW 3. In his evidence he has supported  the  averments  of  plaint.  In  his  examination-in-chief,  he  has admitted  the  fact  of  execution  of  Ext-1  in  favour  of  the  plaintiff.  The defendant has not challenged the validity of the said Deed of Exchange though they have taken the plea that plaintiff is not the owner of the suit premises. The argument of learned advocate for defendant/respondent as advance by placing reliance on the reported cases (1996) 6 SCC 223 [Smt. Sawarni v. Smt. Inder Kaur and Ors.], (1997) 7 SCC 137 [Balwant Singh and another etc. v. Daulat Singh (dead) by L.Rs. and others] & (2006) 2 
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GLR 565 [Manmatha Ranjan Trivedi -VS--Gopal Krishna T. E. Co. (P) Ltd.] that mutation entries in favour of plaintiff do not create right & title over immovable property has no force in the present facts and circumstances as the plaintiff is claiming the title over the property on the strength of registered deed of exchange and not on mutation only. From the Ext-1, it is  clear  that  plaintiff  became  the  owner  of  the  suit  property  on  the strength of exchange deed of title. 18. Another aspect of this case is though said Deed of Exchange was  executed  in  the  year  1975,  it  is  the  case  of  the  plaintiff  that  he allowed his brother Ranjeet Prasad to collect rent of the suit premises till February, 2007 upon mutual agreement                              …. Contd. at ….. P/9as his brother Ranjeet Prasad was in need of money. Ranjeet Prasad has not come up with any suit claiming his right of adverse possession, rather he has supported the facts and case of the plaintiff.  The defendant side has cross-examined the plaintiff (PW 1) and Ranjeet Prasad (PW 3) and failed to bring any materials to show any illegality in Ext-1 or in claiming ownership by the plaintiff over the suit property. 19. Plaintiff  further pleaded that after getting his mutation and upon the mutual agreement vide Ext-5, he has issued a notice intimating change  of  ownership  of  the  suit  premises.  By  this  Ext-5  notice,  the plaintiff  has  informed  the  defendant/tenant  in  the  Guwahati  Market Complex in Room No. B-1 to attorn him as his landlord and to pay the future rents to the plaintiff and also asking him to execute fresh tenancy. The defendant in their WS has denied of receipt of such notice but during cross-examination DW 1 has admitted that Ext-5(4) is the signature of his brother-in-law Md. Aslam. Plaintiff has proved sending of Ext-5 vide Ext-5(1) postal  slip on 19/02/07 at the address of  defendant and the A.D. Card vide Ext-5(3) which bears the signature of recipient Md. Aslam on the same date vide Ext-5(4). This fact is also admitted by the DW 2 in his cross-examination. It is also in the admission of the DW 1 that said Md. Aslam used to sit in his shop premises with his son Md. Alam which was situated at Guwahati Market. DW 1 further admitted that vide Ext-5, the plaintiff  has claimed himself to be the owner of the suit premises.  The 
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argument of learned advocate for defendant/respondent that the above evidence  of  receipt  of  Exbt.  5  by  Alom  is  beyond pleading  and  hence cannot be looked into is also not based on fact. The ratio of the case law (2007) 10 SCC 21 [Kishore Kirtilal Mehta vs Lilawati K Mehta] & (2009) 2 GLR  804  (Riazuddin  Mia  vs  Sahidul  Islam  Choudhury]  as  relied  by respondent  side  that  evidence  beyond pleading  cannot  be  looked  into cannot be applied in this case as in the plaint at paragraph 7 it is pleaded that vide notice dated 19.02.2007 he informed the defendant about his ownership and requested him to pay the rent and electricity charges to him. Order VI R 2 CPC provides that pleading shall contain and contain only a statement in concise form of the material fact      …. Contd. at ….. P/10on which the party placing reliance and not the evidence. Service of notice is a fact which has been proved by the plaintiff  by adducing evidence in the form of Exbt.  5. Hence, the argument of respondent side has leg to stand and rejected.20. Apart from this, DW 1 further went on admitting that he went to plaintiff Ambica Prasad to offer rent twice by admitting him as landlord but the plaintiff was not willing to accept the rent and on his refusal, he went to Ranjeet Prasad for tendering the rent, who also refused to accept the  rent.  He  also  admitted  that  the  plaintiff  Dr.  Ambica  Prasad  has requested them to vacate the suit premises for his own use. Apart from this, the PW 3 Ranjeet Prasad in his evidence categorically stated that he has  collected  the  rent  upto  the  month  of  February,  2007  and  after collecting the rent, he has directed all his tenants including the defendant to pay the house rent and electricity bills to Dr. Ambica Prasad for the month of March, 2007 onwards. This part of evidence remains unshaken. 21. The plaintiff in his evidence also proved receipt of electricity charges from the defendant and proved four money receipts issued by him to the defendant vide Ext-6(1) to 6(4). On going through the above exhibits, it appears that the plaintiff has received electricity bills from Md. Alam, son of the defendant for the month of March, April , May and June, 2007. DW 2, the son of the defendant, has admitted the fact that vide Ext-6(1) to 6(4), he has paid electricity charges to the plaintiff as landlord of 
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the suit premises. He paid the said electricity charges to the plaintiff after receipt of the notice vide Ext-5. 22. All these documentary evidence vide Ext-5 and 6 as well as the  clear  admission  of  the  defendant  in  their  cross-examination  and unshaken evidence of the PWs 1 and 3 shows that upon acquiring title on mutual agreement and giving effect to the said exchange, w.e.f. from Feb, 2007 plaintiff has duly informed the matter to the defendant vide Ext-5 and requested him to attorn him as landlord. The defendant by admitting the fact that he went twice to the plaintiff for offering rent being landlord of  the  tenanted  premises,  now  cannot  take  the  plea  that  there  is  no relationship of landlord and tenant between the                …. Contd. at ….. P/11plaintiff and defendant. The fact of service of Ext-5 notice has been clearly admitted and duty of the plaintiff was over on service of such notice  by claiming himself to be the landlord. Considering all  above materials on record, I hold that the plaintiff has been able to prove that though no fresh agreement was entered into between the plaintiff and the defendant, but upon taking over constructive possession of the suit premises followed by taking control over the tenants upon mutual agreement, relationship of landlord and tenant  established and the defendant  was debarred from claiming that there is no relationship of landlord and tenant. Learned trial court  has totally misconceived the above material on record and came to wrong conclusion like other issues. This issue is answered in affirmative and in favour of the plaintiff.23. Issue No. 1 :- This  issue relates  to  maintainability  of  the suit. Plaintiff has challenged the fact of maintainability of the suit by taking the plea of locus standi of the plaintiff to file the suit as landlord. Argument as advanced  by  learned  advocate  for  defendant/respondent  by  placing reliance on the reported case of Baliram Gupta vs Md. Isa [(2007) 2 GLR 715] that plaintiff has no authority to file the suit not being the landlord cannot  be  accepted  on  the  simple  fact  that  plaintiff  has demonstrated/proved  his  title  by  convincing  evidence.  The  above referred case was on the fact that an attorney cannot file a suit on his own name and hence the ration has no applicability in the present suit. In view 
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of my findings in issue No. 4, I hold that the plaintiff being the landlord has every right to file the suit for ejectment of a tenant on the grounds provided u/s 5 of Rent Act. As such, this issue is answered in affirmative. 24. Issue No. 5 :- This  issue  relates  to  defaulter  in  payment  of monthly  rent.  As  held  in  issue  No.  4,  plaintiff  is  the  landlord  of  the tenanted premises and the earlier landlord Ranjeet Prasad had collected rents upto the month of February, 2007. Admittedly the defendant has not paid any rent to the plaintiff. It is in the evidence of the plaintiff that in respite  of  the  notice  to  attorn,  no  rent  was  offered  to  him.  DW 1 the defendant  in  his  evidence admitted the fact  that  he went  twice  to the plaintiff to offer rent as landlord                                           …. Contd. at ….. P/12but he has not shown interest, rather refused to accept the rent and then he went to Ranjeet Prasad for offering the rent and on refusal he sent the rent amount by post vide Ext-Ga. Due to refusal by said Ranjeet Prasad the defendant started depositing the rent in Court in the name of Ranjeet Prasad which he is still  doing so.  There is no evidence that  even after filing  of  the  suit  by  claiming  ownership  over  the  suit  premises,  the defendant ever deposited rent in the name of plaintiff. I have already held that  plaintiff  is  the  landlord  and  defendant  has  full  knowledge  of  the above fact and in other way, they have admitted the fact of the plaintiff's ownership over the suit premises by paying the electricity charges to him vide  Ext-6(1)  to  6(4).  The  depositing  of  rent  in  the  name  of  Ranjeet Prasad in Court as admitted by plaintiff and defendant will not protect the defendant from eviction due to non-payment of rent to the plaintiff. The deposit of the rent in the name of Ranjeet Prasad is not a deposit in the eye of law as since March, 2007, Ranjeet Prasad no longer remains the owner/landlord of the suit premises. Hence, without going for any further discussion  regarding  non-proving  of  N.J.  Cases,  I  hold  that  since  the defendant has failed to deposit  the rent for the month of March,  2007 which was  due in the month of  April,  2007 till  date;  defendant  was  a defaulter since April 2007and liable to be ejected from the suit premises on  this  count.  This  issue  is  answered  in  affirmative  and  against  the defendant. 
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25. Issue No. 6 :-  This issue relates to bonafide requirement of the suit premises. The plaintiff in his plaint claimed that he being retired as Head  of  Deptt.  of  Surgery  from  GMCH  and  Medical  Practitioner  by profession, is in need of the suit premises for opening of his own Clinic. The defendant has denied the above averments and stated that Ranjeet Prasad has  also  filed  earlier  suit  on the  same  ground  against  another tenant namely Mahendra Kumar Vide T.S. No. 7/03. There is no evidence at all regarding the result of the said suit. The Title Suit No. 7/03 as filed by Ranjeet Prasad against Mahendra Kumar was prior to taking over the ownership of the suit premises in the year 2007 and as such result of the same cannot be binding on the plaintiff.                              …. Contd. at ….. P/13From the materials on record, it appears that there is no dispute to the fact  that  plaintiff  is  a  retired  doctor.  His  wife  is  a  retired  Medical Practitioner and as such, their desire to occupy the suit premises for their own use cannot be negated on the ground that several other tenants are occupying the other rooms. It is the plaintiff who can say as to what part of  the  tenanted  premises  is  suitable  for  him and no other  person  can dictate  him.  Apart  from  this,  running  a  business  of  Hotel  in  the  suit premises  at  first  floor  cannot  be  a  ground  for  negating  the  prayer  of bonafide  requirement  to  start  a  Clinic/Chamber  for  a  Medical Practitioner. DW 1 in his evidence also admitted that before filling of the suit plaintiff has informed him about his requirement of the suit premises for his own use.  From the evidence it  also appears that  the defendant having  his  electrical  business  in  the  suit  premises,  is  the  owner  of  a building at Ulubari having 10 - 12 shop rooms which he let out to others. It is true that having own property of the defendant cannot be a ground of ejectment  of  defendant  but  it  can  be  presumed  that  in  the  event  of ejectment, there is no possibility that defendant will come to street. 26. On  the  ground  of  bonafide  requirement,  Hon'ble  Supreme Court of India in Prativa Devi v. T.V. Krishnan [MANU/SC/0811/1987     :   (1996) 5 SCC 353] held that the 
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“landlord  is  the  best  judge  of  his  requirement  and  courts  have  no  
concern to  dictate  the  landlord  as  to  how and in  what manner  he  
should live.”27. However,  in Ram Dass v. Ishwar Chander and Ors. MANU/ SC/0399/1988 : AIR 1988 SC 1422] Hon'ble Supreme Court of India held that 

“'bona fide need' should be genuine,  honest and conceived in good  
faith.  Landlord's  desire  for  possession,  however  honest  it  might  
otherwise be, has, inevitably, a subjective element in it. The "desire"  
to become "requirement" must have the objective element of a "need"  
which can be decided only by taking all relevant circumstances into  
consideration  so  that  the  protection  afforded  to  tenant  is  not  
rendered illusory or whittled down. The tenant cannot be evicted on a  
false plea of requirement or "feigned requirement". 

…. Contd. at ….. P/  14  28. Hon'ble  Supreme  Court  of  India  in Siddalingamma  and 

Anr. v. Mamtha Shenoy MANU/SC/0657/2001 : AIR 2001 SC 2896, held that:- 
“9. Rent Control Legislation generally leans in favour of tenant, it is  
only the provision for seeking eviction of the tenant on the ground of  
bona fide requirement of landlord for his own occupation of use of the  
tenanted  accommodation  which  treats  the  landlord  with  some  
sympathy.  In Shiv  Sarup  Gupta Vs Dr.  Mahesh  Chand  Gupta :  
[MANU/SC/0432/1999  :  1999 3 SCR 1260]   this  Court had held that a  
bona fide requirement must be an outcome of a sincere, honest desire  
in contra-distinction with a mere pretext for evicting the tenant on the  
part of the landlord claiming to occupy the premises for himself for  
himself  or  for  any  member  of  the  family  which  would  entitle  the  
landlord to seek ejectment of the tenant. The question be asked by a  
judge  of  facts,  by  placing  himself  in  the  place  of  the  landlord,  is,  
whether of in the given facts proved by material on record the need to  
occupy the premises can be said to be natural, real, sincere, honest? If  
the answer be in the positive the need is bona fide. The concept of bona  
fide  need  or  genuine  requirement  needs  a  practical  approach  
instructed by the realities of life. An approach either too liberator too  
conservative  or  pedantic  must  be  guarded  against  If  the  landlord  
wishes to live with comfort in a house of his.  own, the law does not  
command  or  compel  him  to  squeeze  himself  and  dwell  into  lesser  
premises or as to protect the tenant's continued occupation in tenancy  
premises.”
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29. In  the  reported  case  of  Ragavendra  Kumar  vs  Firm 

Machinery & Co.  [(2000) 1 SCC 679)] Hon'ble Supreme Court of  India has observed as follows: 
"It is true that the plaintiff landlord in his evidence stated that there  
were a number of other shops and houses belonging to him but he  
made a categorical statement that his said houses and shops were  
not  vacant  and  that  the  suit  premises  is  suitable  for  his  business  
purpose. It is a settled position of law that the landlord is the best  
judge of his requirement for residential or business purpose and he  
has got complete freedom in the matter.”30. Considering above ratios, and the facts as stated earlier it is clear that to get the premises vacated on bonafide required of opening a chamber  for  medical  practice  is  neither  a  fanciful  demand  rather apparently a genuine need of the plaintiff.                            …. Contd. at ….. P/15Considering  all  above, I  am  of  the  opinion  that  it  is  a  fit  case  where plaintiff  has  been  able  to  prove  his  bonafide  requirement  for  the  suit premises. This issue is answered in affirmative. 31. Issue Nos. 7 and 8 :-  Both the issues relate to reliefs. In view of my findings on issue Nos. 1 to 6, plaintiff is entitled to get the reliefs as claimed  particularly  the  relief  of  ejectment  of  the  defendant  on  the ground  of  default  in  payment  of  rent  and  bonafide  requirement.  The alternative argument of the Ld. Advocate for the plaintiff for ejectment of the defendant as trespasser has not been discussed as same is found not-necessary in view of proof of the fact of landlord and tenant relationship between the plaintiff and defendant. 32. Plaintiff has also claimed for realisation of arrear rents. As I have already held that for the month of March, 2007 onwards, till date, the defendant has not deposited any rent in the Court in the name of the plaintiff or admittedly did not pay any rent directly to the plaintiff, he is entitled  for  recovery  of  arrear  rent  from  the  defendant.  As  the  rent deposited in the name of Ranjeet Prasad is not a deposit in the eye of law regarding valid tender of  rent,  same cannot be allowed to be adjusted even  for  the  rent  payable  to  plaintiff.  So  far  the  claim  of  interest  is concerned,  as  there  is  no  agreement  in  the  original  agreement  with 
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Ranjeet Prasad, same is not considered. Plaintiff  is also entitled for the cost of the suit. Both the issues are answered accordingly. 33. Considering the above discussion and decisions on the issues, I  am  of  the  opinion  that  findings  of  trial  court  on  all  the  issues  are perverse to the facts pleaded and proved and thus not sustainable. The impugned judgment and decree of dismissal of suit is neither based on proper appreciation of facts or law. The finding of trial court thus needs to interfered in this appeal, which I do accordingly. The appeal has merit and same is allowed on contest with cost. 34. In the result, appeal is allowed on contest. The judgment and decree dated 23/08/10 as passed in Title Suit No. 484/07 is set aside. Plaintiff's suit deserves to be decreed, which I do accordingly. 

                      …. Contd. at ….. P/16O R D E R 35. The appeal is allowed on contest with cost. The judgment and decree passed by Ld. Trial Court on 23/08/10 in Title Suit No. 484/07 is set aside and reversed. Plaintiff's suit is decreed on contest with cost with the following reliefs :-a) Plaintiff is entitled for a decree of ejectment of the defendant or any other persons claiming through him from the suit premises on the ground of defaulter and bonafide requirement;b) Plaintiff is also entitled for a decree of recovery of arrear rent @  Rs.  1000/-  (Rupees  One  Thousand)  per  month  from  the respondents/defendants  for  the  month  of  March,  2007  and  for subsequent months till ejectment in due course of law.c) Cost of the suit.36. Prepare the decree within 15 days from today.37. Send down the case record of T.S. No. 484/2007 to learned Munsiff No. 4, Kamrup, Guwahati with a copy of this judgment and decree.Given under  my hand and seal  of  this  court  on this  18th day of 

February, 2013.
Dictated & Corrected by me.
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      Civil Judge No. 3,                                                             Civil Judge No. 3,    Kamrup, Guwahati.                                                        Kamrup, Guwahati.


