
High Court Form No. (J) 2.Heading of Judgment in Original SuitDISTRICT : KAMRUP.
IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.Present :  Sri S.K. Poddar, AJS,           Civil Judge No. 3, Kamrup, Guwahati.

Monday, the 4  th   day of February, 2013.  

TITLE SUIT NO. 22/2005

Shri Brahma Thakur  .....Plaintiff.-Vs-M/s Ansar & Brothers & Anr.        ....Defendants.
This suit coming on for final hearing on 10/01/13 in the presence of :-Mr. S. P. Roy &Mr. D. Nandi……   ..... Advocate for the plaintiff. Mr. R. Bordoloi    .......            Advocate for defendants. 
And having stood for consideration to this day, the Court delivered the following judgment:-

J U D G M E N TThis  is  a  suit  for  ejectment  and realisation  of  arrear  rents  and  electricity charges etc. 1. Plaintiff 's  case,  in  brief,  is  that  w.e.f.  01.01.2001,  the  suit premises measuring 18 ft. X 9.4 ft. was let out to the defendant No. 2 at the monthly rent of Rs. 7,100/-, the due date of which was on the 7th day of every succeeding month. At the time of taking the suit premises on rent, 
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the defendant No. 2 had also                             …………. contd.. on P/2paid  a  sum  of  Rs.  1,01,000/-  to  the  plaintiff  as  advance  rent.  In  this connection, a written undertaking dated 01/01/01 was executed between the defendant No. 2 and the son of the plaintiff Shri Anil Kumar Thakur. After expiry of one year, the defendant No. 2 took the backside attached room of the suit premises measuring 18 ft. X 9.4 ft. and monthly rent for the said room was fixed at Rs. 4,000/- per month and the said tenancy started since January, 2002. The defendants paid the monthly rent to the plaintiff till February, 2003. The advance amount of Rs. 1,01,000/- paid by the defendant No. 2 to the plaintiff at the time of starting the tenancy has been adjusted @ Rs. 4,000/- per month from the total monthly rent of Rs. 11,100/-. Thereafter in the month of March, 2003, the defendant No. 2 along with  some other  defaulted  tenants  under the plaintiff  and some outsiders  had  formed  an  association  under  the  name  and  style  of Ganeshguri Wholesaler Association and on 04/03/03 had served a letter upon the plaintiff making some false allegations and stopped payment of house rent since the month of March, 2003 and electricity charges since April,  2003. In respect of the said disputes, a Panchayat meetings were held  on  different  dates  and  as  per  decision  of  the  Panchayat  dated 28/07/03, the defendant No. 2 was directed to make the due payment on or  before 31/07/03 but  the  defendant  failed to  pay the same.  Instead paying  rent,  the  defendant  No.  2  and  his  associates  of  Ganeshguri Wholesaler Association had instituted T.S. No. 270/03 against the plaintiff and his three sons seeking declaration and permanent injunction. Along with the said title suit,  the defendants had also filed Misc (J) Case No. 82/03 and after dismissal of the said Misc (J) Case, the defendants had withdrawn the Title Suit No. 270/03 filed by them. During the pendency of Title Suit No. 270/03, the defendant No. 2 by filing Misc. (N.J.) Case No. 573/03 alleged that the monthly rent for the month of October, 2003 was offered on 07/11/02 by claiming the rent at Rs. 2100/- p.m. Due to non payment of rent the defendant became defaulter and liable to be evicted. Defendant  also  pleaded  that  the  suit  premises  is  in  need  of  bonafide requirement to engage his sons. It is also alleged that the defendant has 
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failed to clear the electrical bills                            …………. contd.. on P/3for  the  power  consumed  by  the  defendant.  Thereafter  finding  no alternative, the plaintiff had to file this suit for ejectment on the ground of defaulter and bonafide requirement, recovery of arrear rent with interest, recovery of electricity charges etc. 2. The  defendant  appeared  and  contested  the  suit  by  filing written  statement.  Apart  from  usual  legal  pleas  like  suit  is  not maintainable  in  law,  the  suit  is  barred  by limitation,  the  suit  is  hit  by estoppel, waiver, and acquiscence, the suit is bad for non-joinder and mis-joinder of necessary parties, etc., the defendant further pleaded that the monthly rent of the tenanted shop premises and godown in the 1st floor of the RCC building is Rs. 2,100/-. It is further alleged that as per agreement dated 01/01/01, the rent of the shop premises was fixed at Rs. 1,500/- per  month  and  an  advance  amount  of  Rs.  1,01,000/-  was  paid  to  the plaintiff as per the said agreement. Thereafter another advance amount of Rs. 51,000/- was paid to the plaintiff. In the year 2002, the defendant No. 2 had taken a godown at the 1st floor of the RCC building @ Rs. 600/- per month and since January 2002, the monthly rent for both the premises was Rs. 2,100/- per month. It is specifically denied the monthly rent was Rs. 11,100/-. The defendant has also pleaded that since Oct, 2003, due to refusal to accept the agreed monthly rent of Rs. 2100/- the defendant is depositing the above monthly rent in court regularly by filling NJ cases. The defendant pleaded that he has made the payment of electric bill to the plaintiff  till  April,  2003 and thereafter,  the defendant No.  2 along with others have been depositing the electric charges directly to the ASEB. The defendant denied the claim of bonafide need of the plaintiff as his sons are employed. It  is also pleaded that the plaintiff  has forcibly occupied the godown at RCC building. Thus the defendant has prayed for dismissal of the suit with compensatory costs.3. Upon the above pleadings,  my Ld.  Predecessor-in-office has framed the following issues :-
1. Whether the suit premises is described wrongly?

2. Whether the defendants are defaulter in payment of monthly rent?
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…………. contd.. on P/4

3. Whether the plaintiff is in bonafide requirement of the tenanted suit  

premises?

4. Whether the plaintiff is entitled to the reliefs?

5. What other relief or relieves the parties are entitled to?4. During trial, plaintiff side submitted affidavit for 5 witnesses. However, out of them, the PW 1 and PW 4 appeared for cross-examination and they were discharged after cross. Other 3 witnesses did not turn up for cross-examination. On the other hand, the defendant side submitted affidavit for 3 witnesses out of whom only the defendant Md. Ansar Alam has appeared for cross-examination. The other two witnesses did not turn up for cross-examination and as such, their evidence stood expunged. 5. I have heard oral arguments of both sides. Both the sides have also submitted synopsis of their written argument which forms a part of the  record.  I  have  considered  the  submissions  and  the  case  laws submitted by both the parties.  Let  me discuss the materials  on record issue-wise :-DECISION AND REASONS THEREOF :- 
6. Issue No. 1 :-  This  issue  relates  to  description  of  the  suit property. Plaintiff in the schedule of the plaint has given the schedule of the suit property by which they have claimed that one part was let out to the defendant on 01/01/2001 and subsequently backside portion of the tenanted room has also been let out to the defendant and after removing all  the middle fencing,  the defendant converted the same into a  single room and using the same. On the other hand, the defendant submitted that they have taken the whole part since 01/01/2001 and subsequently they have taken on rent another room in the first floor of the RCC building adjacent to the schedule property at Assam type house. The plaintiff has not mentioned anything about the said first floor room at RCC building and also did not pray for grant of any relief of ejectment for that part. As such, said part at RCC building has no relevance for this suit. There is no dispute that the present suit premises as shown in the plaint is under the occupation of the defendant as tenant.                        …………. contd.. on P/5
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I hold that for the purpose of this suit, the boundary and the description given by plaintiff is true and correct. This issue is answered in negative. 7. Issue No. 2 :-  This  issue  relates  to  defaulter  in  payment  of monthly rent by the defendant. From the pleadings and evidence of both sides, it is an admitted that that the suit premises is under the possession of the defendant as tenant and the rent for the said suit premises was payable  on  the  7th day  of  the  successive  month.  As  such,  there  is  no dispute regarding the date of payment of the rent monthly. However, there is dispute regarding quantum of rent.  It is the plaintiff 's case that they have  let  out  the  half  part  of  the  suit  premises  i.e.  front  side  on 01/01/2001 by fixing the rent at Rs. 7,100/- per month payable on the next month and as advance, they have received Rs. 1,01,000/- from the defendant.  Subsequently  the  defendant  has  also  taken  on  rent  the backside part of the said room at Assam type house by fixing rent at Rs. 4,000/-  per  month  with  effect  from  January,  2002  and  removed  the middle partition and converted it to a single room and now occupying the said premises. Contrary to the above pleadings, the defendant submitted that the rent for the schedule premises was Rs. 1500/- per month and for the godown, leased out on the first floor of the RCC building was Rs. 600/- and due to some disputes and refusal by the landlord to accept the rent, and  since  November,  2003,  he  has  been  depositing  rent  in  Court  by various N.J. Cases. It is also the case of the defendant that in the year 2006, the plaintiff has forcibly taken possession over the godown at first floor of the RCC building and hence he is no way defaulter in payment of the rent. During  the  course  of  argument,  Ld.  Advocate  for  the  defendant  has vehemently argued that as there is a dispute regarding the quantum of rent, Court should decide this matter along with the matter of defaulter. 8. I  have  gone  through  the  evidence  on  record.  It  is  the consistent plea of the plaintiff that the rent for the suit premises was Rs. 11,100/-  (Rs.  7,100/-  +  Rs.  4,000/-)  and  the  amount  Rs.  1,01,000/- received  as  advance  has  been  adjusted  @  Rs.  4,000/-  per  month.  In support of this pleading, PW 1 and 4 have adduced evidence. In support of the plea taken by the defendant,                                         …………. contd.. on P/6
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he has also adduced evidence and proved documents. The plaintiff side by proving one document vide Ext-9 has tried to impress upon the Court that the rent was fixed at Rs. 7100/- from 01/01/2001 for the front part of the suit room and above document also shows the advance of Rs. 1,01,000/-. Payment  of  advance  amount  Rs.  1,01,000/-  was  admitted  by  the defendant. But they have disputed the fact of rent of Rs. 7100/- and stated that the said document is a manufactured one by tempering the figure “1500/-” by making “7100/-”. Defendant side has proved one document vide Ext-A dated 22/01/2001 by which said PW Anil Thakur has issued a receipt stating the monthly rent as Rs. 1500/- per month. During cross-examination, PW 1, the plaintiff/landlord has admitted that his son Anil Thakur has issued the said Ext-A for obtaining but for Municipal Licence by the defendant. 9. It may be noted here that the defendant has filed the said Ext-A along with his WS and during the period of trial, the plaintiff has filed a petition for production of the said document for sending it to Forensic Laboratory by saying that signatures were forged. However, even inspite of orders, defendant failed to produce the said document, but while filing the affidavit  of  the DW 1,  defendant No.  2 on 07/05/08 filed the said document by referring it as Ext-A. According to the defendant, Ext-A is the rent receipt-cum-rent deed. During cross-examination of the DW 1, not a single line has been asked regarding Ext-A by the plaintiff side. It remains unrebutted and unchallenged in cross of the defendant who had proved it. By  taking  this  aspect  of  non-rebuttal  and  also  admission  of  PW  1 regarding issuance of Ext-1 by his son Anil Thakur, it can safely be held that the initial rent for the suit premises on 2/01/01 was Rs. 1500/- and not 7100/- as claimed by the plaintiff. Ext-A is an admissible document to determine the quantum of rent of the front part. In view of existence of Ext-A, Ext-9 cannot be relied upon which was also signed by Anil Thakur claiming rent at Rs. 7100/- per month. 10. So far the rent of the backside godown is concerned, plaintiff has claimed that on 01/01/02, said part was let out at a rent of Rs. 4000/- per month, whereas the defendant claimed                   …………. contd.. on P/7
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that the said godown was a part and parcel of the original agreement. Defendant has not adduced any evidence to substantiate his claim that the backside part of the tenanted premises was part and parcel of the initial agreement. The evidence of the plaintiff that back side part was let out in the month of January, 2002 appears to be more probable and reasonable in view of the fact that though the defendant have admitted the fact of taking the godown on rent from January, 2002 in the first floor of the RCC building,  but  has  not  adduced  any  evidence  for  that  part  as  well  as plaintiff  has  not  claimed  any  relief  for  said  godown  at  RCC  building. Though there is an allegation of forcible taking of said godown but there is nothing to substantiate on that aspect.  So, I have no option but to hold that  the  backside  part  of  the  schedule  property  was  taken  on  rent separately  from  January,  2002.  So  far  rent  is  concerned,  except  the evidence of plaintiff that it was let out @ Rs. 4000/- per month, there is no other  material  before  me  to  determine  the  rent.  There  is  no  written document in this respect. As such, the oral evidence on this part regarding rent of Rs. 4000/- per month is acceptable and reliable. Considering all above, I  hold that the rent of godown was Rs. 4,000/- with effect from January,  2002 and thus the  total  rent  for  entire  suit  premises  was  Rs. 5500/- per month w.e.f. 01.01.2002. 11. So  far  payment  of  monthly  rent  is  concerned,  it  is  the admitted  fact  that  since  November,  2003,  the  defendant  has  been depositing Rs. 2100/- per month in the Court through N.J. Cases. However the defendant failed to substantiate  as  to why he is  depositing 2100/- when according to the defendant rent was Rs. 1500/- per month for the suit premises. Moreover, as I have already held that the total rent was Rs. 5,500/- per month but the defendant has deposited Rs. 2,100/- per month only. The deposit is neither full and partial deposit is not allowed under the  Assam Urban Areas Rent Control Act.12. Apart  from  this,  during  argument,  to  substantiate  that  the rent deposits were not in accordance with section 5(4) of Rent Act 1972, Ld.  Advocate  for  the  plaintiff  has  drawn  my  attention  to  various admissions of the defendant as made                             …………. contd.. on P/8
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during cross-examination relating to deposit of rent through NJ cases are concerned, which can be summarized as follows :-

i)The Ext-B(1),  Misc  N.J.  Case No.  573/03 shows that  the monthly rent for the month of October, 2003 was offered on 07/11/2002. The  said  N.J.  Case  is  supported  by  an  affidavit.  This  exhibit shows that there was no offer of the alleged monthly rent for the month of October, 2003 before deposit in the Court;
ii)      In Ext-B(2) to Ext-B(20), there is no whisper as to on what date the  alleged monthly  rent  was  offered,  nor  the  date  when the plaintiff refused to accept the monthly rent;iii) During cross,  defendant No.  2 admitted that the N.J.  Case No. 114/04  (Ext-B(4)  was  dismissed  on  25/02/04  for  non-submission of challan;iv) Misc  N.J.  Case  No.  473/04  is  dismissed  vide  order  dated 21/08/04 due to non-deposit of challan;
v)      Ext-B(8) (Misc N.J. Case No. 573/04) was dismissed vide order dated 28/09/04 due to non-deposit of challan;vi) Misc  N.J.  Case  No.  46/05  was  dismissed  vide  order  dated 28/09/04 due to non-deposit of challan;vii) Misc N.J. Case No. 128/05 (Ext-B(15) was dismissed vide order dated 21/02/05 due to non-deposit of challan;viii) Misc N.J. Case No. 187/05 (Ext-B(11) was dismissed vide order dated 24/03/05 due to non-deposit of challan;ix) Misc N.J. Case No. 258/05 (Ext-B(12) was dismissed due to non-deposit of challan;
x)      Misc N.J. Case No. 335/05 (Ext-B(13) was dismissed vide order dated 25/05/05 due to non-deposit of challan;xi) Vide Misc N.J. Case No. 3052/06 (Ext-66) filed on 29/05/06, the defendant deposited monthly rent for the month of September, 2006 before the monthly rent for the month of September, 2006 became due, which is not a valid deposit;
xii) Vide Misc N.J. Case No. 3575/06 (Ext-67) filed on 23/11/06, the defendant deposited monthly rent                  …………. contd.. on P/9
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for the month of November, 2006 before the monthly rent for the month of November, 2006 became due, which is not a valid deposit;

xiii) Vide Misc N.J. Case No. 603/04 (Ext-9), the defendant deposited monthly  rent  for  the month of  September,  2004 and October, 2004.  The said  monthly  rent  of  October,  2004 was  deposited before the monthly rent for the said month became due. 13. Apart  from  the  above  admission  by  the  defendant  in  his evidence supported by documents, the defendant also admitted that in his rent deposit petitions, he has not mentioned the date on which the rent was offered and the person to whom it was offered. Hon’ble Gauhati High Court  in  the  reported  case  of  Rup  Chand  Daftary--Vs--  Ashim  Ranjan Modak And Anr [2000 (2) GLT 75] held that…..
“The supreme Court pointed out that the deposit  in court should be  
made only after resorting to certain prescribed norms provided by the  
statute  and  without  resorting  to  them  if  the  deposit  is  made  
straightway in the court that is not the deposit in the eye of law and  
such a deposit cannot give protection to the tenant. The law is that the  
protection  is  given  to  a  tenant  only  if  the  tenant  complies  certain  
requirements  and  if  the  tenant  does  mot  comply  with  those  
requirements he cannot claim protection.”         14. Hon’ble Gauhati High Court in the reported case of Birendra Nath Sarma--Vs--Arunamayee Bishaya and ORS [2005 (suppl) GLT 467] held……
“The defendant, as a tenant, was obliged in law to continue with the  
deposits in Court even during the pendency of the proceedings under  
the Act. The same not having been done, no infirmity, in the considered  
view  of  this  Court,  is  discernible  in  the  findings  recorded.  The  
arguments  advanced on behalf  of  the petitioner that  as observed in  
Para 8 of the judgment in the case of Abdul Matin Choudhury (supra),  
the facts relating to default on the part of the defendant to pay the  
monthly  rent during the pendency of  the proceedings under the Act  
must be brought to the notice of the Court in a prudent manner, can  
hardly  be  doubted.  But  what  would  be  a  "prudent  manner"  would  
depend on the facts of each case and it will be wholly unnecessary to  
attempt  to  lay  down exhaustively  the  parameters  of  the  manner  in  
which the said facts ought to be placed before the Court.”15. Hon’ble Gauhati High Court  in Abdul Matin Choudury & Ors-Vs--Nityananda Dutta Banik [1997 (2) GLT 590] held that--- . contd.. on P/10
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“As pointed out in the case of R. C. Bashak, this liability shall subsist all  
through  the  proceedings  even  when  the  matter  may  be  pending  in  
highest Court. If at any point of time, the landlord by prudent manner  
can bring to the notice of the Court even during the pendency of the  
proceeding that the tenant has failed to discharge his liabilities, a right  
shall spring up in favour of the landlord to get the decree for ejectment  
on any of the grounds as incorporated in the Assam Urban Areas Rent  
Control Act, 1972.”16. Hon’ble Supreme Court of India in Rameshwarlal Chaudhury vs.  Ram  Niranjan  Mour,  [1995  (Supp)  (3)  SCC  44]  while  considering Section 5 (4) of Assam Urban Areas Rent Control Act, 1972 held that:
"in this case in which the appellant-tenant did not tender the rent to  
the landlord.  Without resorting to such tender he has deposited the  
rent into the Court. That is not in compliance with Section 5 (4) of the  
Assam Urban areas Rent Control Act, 1972. The High court is correct in  
its conclusion."17. From  the  above  case  laws,  it  is  clear  that  a  tenant  has  to deposit  rent  in  court  only  after  refusal  by  landlord.  Along  with  rent deposit he has to submit the process for service upon landlord and the deposit must continue during pendency of suit and appeal/revision. Any material  showing  departure  of  the  above  established  procedure,  will entitle the court to look into the matter for holding the tenant defaulter even after filling of the suit. The defendant has also to prove that, before depositing rent in Court, the tenant must specifically ever and prove the date of rent offered and the person to whom offered. The Hon'ble High Court also held that before depositing the rent in Court, he must tender the rent to the landlord and he cannot rush away to the Court. Rent must be deposited within the fortnight of its becoming due. 18. All these facts coupled with the above case laws clearly show that some of the rent deposit cases got dismissed due to non-deposit of challans and in some cases, rent was deposited before it became due and in one case i.e. first case, vide Ext-B(1), rent was offered in the year 2002 for the rent due in the year 2003. So, all these shows that even the deposit of Rs.  2,100/- per month,  which is not full  amount of  rent for the suit premises, were not made in accordance with Section 5(4) of the Assam Urban Areas Rent Control Act. 

…………. contd.. on P/11
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19. During  argument,  Ld.  Advocate  for  the  defendant  has  also raised another plea regarding adjustment of the advance amount of Rs. 1,01,000/- if at all Court finds the defendant in defaulter on depositing rent. He has also referred the reported case of Birdhichand Pannalal vs Bhanwarlal Dugar [2010 (3) GLT 490] and unreported case of Reba Dey vs Sri Subhas Ch. Sen [Civil Revision No. 204/2000 disposed on 23.06.2004]. 20. It may be noted here that the reported case of Birdhichand Pannalal  vs  Bhanwarlal  Dugar  [2010  (3)  GLT  490]has  already  been overruled by Hon'ble Supreme Court vide its judgment (2010) 12 SCC 164 and hence  the  ratio  as  cited  is  discussed.  In  respect  of  adjustment  of advance rent as held  Reba Dey vs Sri Subhas Ch. Sen [Civil Revision No. 204/2000 disposed on 23.06.2004] has been decided by following the ratio of some Hon'ble Supreme Court of India judgments. Let me look at them.21. In Sarwan Kumar Onkar Nath (supra) Hon’ble Supreme Court of India held that -------

“It  is  not  now  necessary  for  us  to  consider  the  correctness  of  the  
observation  made  by  the  Full  Bench  of  Patna  High  Court  on  the  
question of default and the right of the tenant to claim adjustment  
because what was claimed by way of adjustment in the said case was  
a  certain  excess  amount  paid  over  a  long  period  of  30  years  as  
enhanced rent under a mutual agreement though such payment was  
contrary to law. But in the case before us the amount of No. 140/-had  
not been paid as enhanced rent under any such agreement. It was in  
fact, an amount which had been paid in advance which was liable to  
be adjusted whenever it was necessary or required.”22. The  above  case  laws  has  also  been  considered  by  Hon’ble Gauhati  High  Court  in  3-4  occasions.  In  Pratima  Palit  and  Anr  -vs- Kirendra Chandra Dey and Anr. [2003(1) GLT 612] Hon’ble Gauhati High Court  held that ---------

9.  In  Sarwan  Kumar  Onkar  Nath  Vs. Subhas  Kumar  Agarwalla  
 MANU/SC/0784/1987 :  (1987)  4  SCC  546,  cited  by  Mr.  B.R.  Dey,  
learned Counsel for the Petitioners, the Apex Court held that a tenant  
could not be evicted on the ground of default in payment of rent for two  
months even if tenant failed to ask the land-lord to make adjustment of  
the advance amount in absence of any agreement requiring the tenant  
to inform the landlord as to when such                 …………. contd.. on P/12
adjustment to be made. That was a case where two months rent was  
paid to the land-lord in advance on the understanding that the advance  

javascript:fnOpenGlobalPopUp('/citation/crosscitations.asp','MANU/SC/0784/1987','1');
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amount would be liable to be adjusted towards arrears of rent. But in  
the present case,  the advance amount of  Rs.  10,000/- was made for  
construction of shop-houses without any understanding that the said  
advance amount would be adjusted with any arrear rent,  and apart  
from  that  there  is  no  such  agreement  in  that  regard  between  the  
present  opposite  party  No.  1  Plaintiff  and  the  Defendant  No.  1  
Petitioner No. 1. In view of this position,the case between M/s Sarwan 
Kumar  Onkar  Nath  Vs. Subhas  Kumar  Agarwalla  (supra)  does  not  
favour the case of the present Petitioners.23. In  Deoki  Nandan  Bajaj  and Ors.  Vs.  Luku  Barman  and Ors. 2007(1) GLT 8, Hon’ble Gauhati High Court  while considering the ratio of Mohd. Salimuddin Vs. Misri Lal (supra) observed as follows:-  

“20. Evidently, in the decided cases as above the deposits lying with  
the  landlord  were  an  yield  of  the  consensus  between  the  parties  
though  the  same  was  not  permissible  under  the  rent  statutes.  
Nevertheless, the deposits were made upon agreements between the  
parties outlining the mode of adjustment thereof. In my view, the facts  
as obtained in those cases are clearly distinguishable from those in  
the one in hand. The deposits of rent made from 1986-87 to 1990-91  
being not preceded by any offer thereof to the landlord and refusal by  
latter are not inconformity with the imperatives of Section 5(4) of the  
Act and therefore are invalid and ineffectual. The same cannot thus be  
equated with an amount lying in deposit with the landlord following  
the concurrence of the parties with regard thereto and the mode of  
utilization thereof. The plea of adjustment being unsustainable in the  
above factual premise therefore fails.”24. It may be noted here that in the present case in hand the it is an  admitted  fact  that  the  amount  of  Rs.  1,01,000/-  paid  as  advance. Defendant has claimed for payment of another amount of Rs. 51,000/- but no proof was given. Plaintiff has claimed that the advance was adjusted and this fact remained unshaken in cross-examination. The tenant though made  arguments  for  adjustment  but  in  his  written  statement  has  not taken any such plea of payment of advance,  request of  adjustment etc. Law is now almost settled that parties cannot go beyond pleading and court cannot look into evidence beyond pleading and make out own case. A party must have to confine his prayer within the pleadings and also adduce evidence accordingly.   25. Hon'ble Supreme Court of India in the reported case of Ram Sarup Gupta v. Bishun Narain Inter College,                    …………. contd.. on P/13[ AIR 1987 SC 1242] observed as follows: 
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"6  The  question  which  falls  for  consideration  is  whether  the  
respondents  in  their  written  statement  have  raised  the  necessary  
pleading that the license was irrevocable as contemplated by S. 60 (b)  
of the act and, if so,  is there any evidence on record to support that  
plea. It is well settled that in the absence of pleading, evidence, if any,  
produced by the parties cannot be considered. It is also equally settled  
that no party should be permitted to travel beyond its pleading and  
that all necessary and material facts should be pleaded by the party in  
support of the case set up by it. The object and purpose of pleading is to  
enable the adversary party to know the case it has to meet. In order to  
have a fair trial it is imperative that the party should state the essential  
material facts so that other party may not be taken by surprise.” 26. As  stated  earlier  in  this  suit,  while  filling  w/s  the defendant/tenant has not raised the issue of  adjustment of  arrear rent with advance against the claim of plaintiff that advance of Rs. 1,01,000/- has already been adjusted. Had the plea was taken in written statement, then it would have been a good case for consideration of determination for adjustment of advance with the arrear rent if any. As there is no pleading and contract on the matter adjustment, Court cannot make out of its own case by adjusting the rent though there is an advance of some amount in the hands of the landlord. I am of the considered opinion the argument of learned advocate for appellant cannot be accepted. 27. It may be further noted here that plaintiff has taken specific plea in plaint as well as in evidence that they have adjusted the advance amount @ Rs.  4,000/- per month from February,  2002 and there is no contrary evidence made against the above pleadings except denial. During cross-examination of the plaintiff, the evidence of the plaintiff remained unshaken.  So,  I  am  of  the  considered  opinion  that  the  advance  of  Rs. 1,01,000/- has already been adjusted by the plaintiff  with the monthly rent  dues  @  Rs.  4,000/-  per  month.  So,  there  is  nothing  left  for adjustment. 28. Considering all above discussions, I hold that the defendant is a defaulter in payment of monthly rent on all the count i.e. non payment full amount of rent and on the ground of non deposit of rent by following prescribed procedure u/s 5(4) Rent Act 1972 to the landlord.

…………. contd.. on P/1429. Issue No. 3 :- This issue relates to bonafide requirement of the 
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tenanted premises. In the plaint as well as in the evidence, it is pleaded that  plaintiff  is  in  bonafide  need  of  the  tenanted  premises  which comprises  the old  and damaged Assam type house for  the purpose of construction of a new building and to support his own business for food and lodging to his unemployed sons. The above fact has also been raised at the earliest point of time by issuing the legal notice dated 21/02/03 prior to filing of the suit vide Ext-32. In the course of argument, though there  is  some attempts that  one of  his  sons  is  in  service even then it cannot be said that as on today, plaintiff is not in need of the bonafide requirement of the suit premises. 30. Hon'ble  Supreme  Court  of  India  in Prativa  Devi  v.  T.V. Krishnan MANU/SC/0811/1987 : (1996) 5 SCC 353  held that the “landlord  is  the  best  judge  of  his  requirement  and courts  have  no  

concern  to  dictate  the  landlord  as  to  how and  in  what  manner  he  
should live.”31. However,  in Ram  Dass v. Ishwar  Chander  and  Ors. [MANU/SC/ 0399/1988 : AIR 1988 SC 1422] Hon'ble Supreme Court of India held that “'bona fide need' should be genuine, honest and conceived in good  

faith.  Landlord's  desire  for  possession,  however  honest  it  might  
otherwise be, has, inevitably, a subjective element in it. The "desire" to  
become "requirement" must have the objective element of a "need"  
which can be decided only by taking all relevant circumstances into  
consideration  so  that  the  protection  afforded  to  tenant  is  not  
rendered illusory or whittled down. The tenant cannot be evicted on a  
false plea of requirement or "feigned requirement". 32. In Siddalingamma  and  Anr. v. Mamtha  Shenoy MANU/SC/0657/ 2001 : AIR 2001 SC 2896/(2001 )8 SCC 561 Hon'ble Supreme Court of India held that 
“9. Rent Control Legislation generally leans in favour of tenant, it is  
only the provision for seeking eviction of the tenant on the ground of  
bona fide requirement of landlord for his own occupation of use of the  
tenanted  accommodation  which  treats  the  landlord  with  some  
sympathy.” 33. In the decision in Ragavendra Kumar v. Firm Prem Machinery & Co. ((2000) 1 SCC 679) the Supreme Court of India …………. contd.. on P/15has observed as follows:
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"It is true that the plaintiff landlord in his evidence stated that there  
were a number of other shops and houses belonging to him but he  
made a categorical statement that his said houses and shops were not  
vacant and that the suit premises is suitable for his business purpose.  
It is a settled position of law that the landlord is the best judge of his  
requirement  for  residential  or  business  purpose  and  he  has  got  
complete freedom in the matter.” 34. During argument hearing, Ld. Advocate for the defendant by submitting the xerox copy of cross-examination of the plaintiff and his son Anil  Thakur  as  done  in  T.S.  No.  270/05  tried  to  impress  upon  that plaintiff 's  son is no longer unemployed and having gainfully employed. But the said xerox copy of the cross-examination cannot be treated as a part  of  this  record  and  evidence  because  said  evidence  has  not  been confronted with the witnesses during their cross-examination as required u/s  145  of  Evidence  Act.  The  other  arguments  that  for  the  re-construction, no sketch map, drawing etc. has been proved, also holds no good because same cannot be a ground for declining the plaintiff 's choice to get the re-construction of his tenanted premises. More so, in the light of the evidence that said Assam type house has already been gutted once and has to be re-constructed temporarily, it cannot be said that need of the landlord fanciful of whimsical. Rather the material on record shows that the requirement of the landlord is bonafide. I hold that the issue in affirmative.35. Issue Nos. 4 and 5 :- Both the issues are related to reliefs. In the present suit, the plaintiff apart from ejectment has prayed for recovery of arrear rents and recovery of arrear electricity charges. As stated earlier, as I  have  held  that  the  monthly  rent  was  Rs.  5,500/-  (five  thousand five hundred) per month for the suit premises, but the defendant is depositing Rs. 2,100/- per month in the Court that too in some cases they have not deposited the challans whereby it can be presumed that they have not deposited the amount except filing of the N.J. Cases. Thus the plaintiff is entitled for recovery of the arrear amount with effect from March, 2003 subject to adjustment of the rent actually                     …………. contd.. on P/16deposited in court. Determination of exact amount of arrear rent can be 
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done at execution stage while executing the decree, if so preferred. While doing so, Ld. Executing Court may also consider adjustment of advance amount of Rs. 1,01,000/- as admitted by plaintiff. 36. So far arrear of electricity bill is concerned, it is the claim of the plaintiff that since April,  2003, the defendant has not deposited the electricity bills. The defendant though denied and claimed that they have paid the electricity directly to the ASEB, but during evidence they have proved some documents of deposit of electricity bills since 2006 only. So, it  may  safely  be  held  that  the  defendant  is  liable  to  pay  the  arrear electricity bill  as claimed by the plaintiff in his plaint amounting to Rs. 6,470/-. 37. In view of above, I hold that plaintiff is entitled for getting a decree of ejectment of the defendant from the suit premises immediately along with recovery arrear of rent and arrear of electricity charges subject to adjustment of rent actually deposited in court. Plaintiff is also entitled for the cost of the suit. 

O R D E R38. Plaintiffs suit is decreed on contest with cost with following reliefs :-a) Plaintiff is entitled for eviction of the defendants or any other persons claiming through them from the suit premises.b) Plaintiff is also entitled for recovery of area rent by calculating the monthly rent @ Rs. 5500/- (five throusand five hundred) p.m. w.e.f.  march,  2003 after  adjustment  of  rent  actually  deposited  in court  and  also  the  amount  of  advance  of  Rs.  1,01,000/-  if  not adjusted earlier for the undisputed period.c) Recovery  of  arrear  electricity  charges  amounting  to  Rs. 6470/- (six thousand four hundred seventy) only.d) Cost of the suit.39. Prepare the decree accordingly within 15 days from today.Given under my hand and seal of this Court on this the 4th day of February, 2013.


