
Assam Schedule VII, Form No. 133Form No. (J) 3HEADING OF JUDGMENT IN APPEAL
District:   KAMRUP.  

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

Present:- Sri S. K. Poddar, A.J.S.   Civil Judge No. 3, Kamrup, Guwahati.  
Monday  , the 4  th   Day of February, 2013.  

Title Appeal No. 54/2012

Shri Subodh Krishna Paul & Ors   …….. Appellants/Plaintiffs.-Versus-Shri Kalipada Roy Choudhury & Ors  ........ Respondents/Defendants.
This appeal coming on for final hearing on 07.01.2013 in the presence of –Mr. S. Medhi                  ……              Advocate/Pleader for Appellant.Mr. S.P.Roy .........                Advocate/Pleader for Respondents.And having stood for consideration to this day, the Court delivered the following Judgment:-

J U D G M E N T1. This  appeal  U/s  96  CPC  has  been  preferred  by  the plaintiffs/appellants  against  the  judgment  and  decree  dated  15/03/12 passed  by  learned  Munsiff  No.  3,  Kamrup,  Guwahati  in  Title  Suit  No. 436/2006.2. On receipt of  the appeal  memo,  notices  were issued to the defendants/respondents and case record of Title Suit No. 436/2006 was 
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called for.  Respondents  appeared through  their  engaged Advocate  and contested the appeal.                                                ……………. Contd.. at P/23. I  have  heard  learned  advocate  for  both  the  sides,  gone through the appeal memo and the case record of Title Suit No. 436/2006. 4. The  facts  leading  to  TS  436/2006,  in  brief,  are  that  the 

plaintiffs are engaged in business since the days of their father and  at the initial stage the business was started by their father and the grandfather of  defendant no.  5 jointly in the name and style M/S Paul Brothers by constructing an Assam type house over entire 9 lechas of land belonged to defendant No. 1 to 3 as described in schedule A of the plaint. Later on the said joint business was divided into two and  M/S Kamrup Bhandar  was run  by  Binay  Krishna  Paul,  father  of  defendant  no.  5  and  his  brother Madhusudan Paul. The said M/S Kamrup Bhandar is in the northern part of the land and the other half portion falls on the southern side and the business is run by the  plaintiffs. Upon separation, the plaintiffs, the father of  defendant  no.  5  divided  the  business  establishment  amicably  and raised one wall  in  the middle of  the  entire  land and were doing their respective business. The plaintiffs are paying rent for the suit premises to the defendant no. 1-3. It is further submitted that they had requested the defendant no. 1-3 to sell the suit land (4 ½ Lechas) to them on various occasions.  The  defendant  no.  1-3  has  agreed  to  sell  the  land  under possession of the plaintiffs and as per oral agreement for sale, on 24-05-2001 plaintiffs paid Rs 30,000/- to defendant no. 1 and was ready to pay remaining amount on execution of the deed. However, subsequently they came to know that  the defendant no. 5 has purchased the entire land measuring 9 lechas vide regd. Sale deed no. 3200/02 through one fake power of attorney executed in favour of defendant no. 4 by defendant no. 1, 2 & 3. It is pleaded that plaintiffs have acquired a right to purchase the share under their possession and as such, the sale deed no. 3200/02 as executed  in  favour  of  defendant  No.  5  is  invalid  and  is  liable  to  be cancelled so far it relates to 4.5 lechas of land which is under possession of the plaintiff. Hence, the suit for declaration that sale deed as illegal, not 
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binding on plaintiff, cancellation of sale deed, confirmation of possession and permanent injunction.                                                 ……………. Contd.. at P/35. The  defendants  appeared  and  contested  the  suit  by  filing written statement. Apart from the usual plea that the suit is time barred, suit is bad for non joinder of necessary parties, suit is under valued; the defendants admitted that the business was initially joint. It is pleaded that the  plaintiff  and  predecessor  of  the  defendant  No.  5  were  tenants  in respect of Assam type House and not for the land as pleaded in the plaint. It is also pleaded that the said Assam type house was constructed by the defendant no. 1, 2 and3 who are the owners of the land. It is also admitted that  the  original  business  concern  M/S Paul  Brothers  was  partitioned between the father of the plaintiffs and the grandfather of the defendant no.  5.  It  is  contended  that  presently  the  3  plaintiffs  are  doing  their business separately in different shop rooms. It  is also pleaded that the defendant no. 4 is the duly constituted attorney of defendant no. 1-3 and the defendant no. 5 purchased the entire suit land from the defendant no. 1-3 by paying adequate value and now the plaintiffs are bound to attorn him as landlord or else their status will be that of trespassers. It is denied by the defendants that the defendant no. 1-3 ever promised to sell part of the suit land to the plaintiffs  and that the defendant no.  1 received Rs 30,000/- as advance from the plaintiff.  It  is  asserted that  the plaintiffs have no locus standi to challenge the sale deed of defendant no. 5. 6. Upon the above pleadings, both the side went on trial with the following issues:-1. Whether the suit is barred by limitation?2. Whether the plaintiff  has paid a sum of Rs. 30,000/- to the defendant No. 1 on 24/05/01 as part consideration to process the land shown in schedule-B to the plaint?3. Whether the registered sale deed being No. 3200/02 dated 9/5/02 is to be declared as void, inoperative and not binding upon the plaintiff?4. Whether the plaintiff is entitled to get the decree as prayed for?



Page 4 of 11                                  Title Appeal No. 54/2012
5. To what other relief/reliefs the parties are entitled ?

……………. Contd.. at P/  4  7. During  trial,  both  sides  adduced  oral  and  documentary evidence.  After  going  through  the  evidence  and hearing  arguments  of both sides, Ld. Trial Court was pleased to dismiss the suit of the plaintiffs. 8. Against  the above judgment and decree of  dismissal  of  the suit,  the  plaintiffs  have  preferred  the  instant  appeal  on  the  following amongst other grounds :-
a) That the Ld.  Trial Court has failed to appreciate the facts of  

plaintiffs' case in its proper perspective;

b) That  Ld.  Trial  Court  has  failed  to  frame  proper  issues  to  

determine the real question in disputes;

c) That  Ld.  Trial  Court  has  failed  to  consider  the  fact  that  

plaintiffs are ready to perform their part of contract;

d) That  Ld.  Trial  Court  has  failed  to  consider  the  evidence  on  

record regarding part payment on behalf of the plaintiffs;

e) That  Ld.  Trial  Court  has  wrongly  rejected  the  evidence  of  

payment of Rs. 30,000/- to the defendant No. 1;

f) That Ld.  Trial  Court has  failed to  appreciate  the law that a  

power  of  attorney  holder  cannot  depose  on  the  facts  beyond  his  

knowledge;

g) That Ld. Trial Court has failed to consider the legality of the  

power of attorney executed by the defendant Nos. 1 to 3 in view of the  

provisions of Registration Act, 1908.  9. During appeal  hearing,  Ld.  Advocate  for  the appellants  has reiterated the grounds raised in the appeal memo. On the other hand, Ld. Advocate for the respondents/defendants while supporting the judgment and decree has submitted that the plaintiffs have nowhere challenged the legality  of  the  power  of  attorney  and  no  prayer  has  been  made  for cancellation of the same and the argument on appeal have not been taken at trial Court. Ld. Advocate for the respondents has also referred various parts  of  the  evidence  particularly  cross-examination  of  the  PWs  to demonstrate that the plaintiffs have attorned the defendant No. 5 as their 
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own owner/landlord and also there is difference on the date of alleged claim payment of earnest money.                                       ……………. Contd.. at P/5It is further argued that even if the case of the plaintiffs is relied upon then also they are not entitled to any relief simply because admittedly the plaintiffs have offered money to the defendant No. 1 and he has never paid or made any contact with the other two co-owners i.e.  defendant Nos.  2  and  3  and  as  such,  plaintiffs  cannot  get  a  decree  for  specific performance of contract without any contract with the defendant Nos. 2 and 3. It is also pointed out that plaintiff has challenged the validity of sale for half portion of the land only though they have claimed the power of attorney as fake and fraudulent. I have considered the submissions of both the sides. 

POINT FOR DETERMINATION :-10. (i) Whether the judgment and decree passed by Ld. Trial Court is just and proper or needs any interference ?11. From  the  totality  of  the  facts  and  upon  hearing  of  the arguments, I am of the opinion that issues have been framed properly and as such, I would like to re-appreciate the evidence based on issues taken up for discussion at judgment by the Ld. Trial Court. It may be noted here that  during  trial  issue  No.  4  was  framed  in  singular  form  and  while writing  judgment,  learned  trial  court  has  reframed  the  issue  in  plural form  by  keeping  other  issues  intact.  This  reframing  has  not  caused prejudice to either side.12. Issue No. 1 :- This  issue  relates  to  bar  of  law  of  limitation. Plaintiffs have filed the suit for specific performance of contract on the ground that they have orally agreed to purchase the half of the total land from  the  defendant  No.  1  and  on  24/05/01  paid  Rs.  30,000/-  and thereafter they are ready and willing to perform their part of the contract, but the defendant No. 5 illegally got the sale deed executed for the entire land  alone  and  hence  the  plaintiffs  have  filed  the  suit  for  specific performance of contract. The said sale deed was executed on 09/05/02 and plaintiffs  apart from claiming their  right to get the sale deed,  also prayed for cancellation of the sale deed of the defendant so far half of the 
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land is concerned. The suit was originally instituted in the year 2003 i.e. on 06/01/03 i.e. within 3 years of                                     ……………. Contd.. at P/6accrual of cause of action on both counts i.e. for specific performance of contract  and  cancellation  of  the  sale  deed.  Ld.  Trial  Court  has  rightly discussed the facts and came to the conclusion that the suit is within the period of limitation. I concur with the findings.13. Issue No. 2 :- This issue relates to payment of Rs. 30,000/- to the defendant No. 1 on 24/05/01 as part consideration to purchase the land  in  Schedule-B.  The  plaintiffs  in  their  plaint  stated  that  on 23/05/2001, they have entered into a oral agreement with the defendant No.  1 for purchase of  4½ Lechas of  the suit  land which is under their possession by fixing the at price Rs. 1,32,000/- and paid Rs. 30,000/- as advance to the defendant No. 1. It is also the case of the plaintiffs that the above  amount  of  Rs.  30,000/-  was  withdrawn  from  bank.  But  during evidence,  though  plaintiffs  disclosed  that  the  amount  was  withdrawn from the Bank of Baroda, Fancy Bazar Branch, but did not produce any bank  statement  to  support  their  statement.  From  the  plaint,  it  also appears that the plaintiff Nos. 1 to 3 are doing business separately and admittedly  they  are  paying  rent  @  Rs.  200/-  each  to  the  landlord (defendant No. 1) till the date of their agreement. There is no mention as to which of the plaintiff contributed what amount or out of them, who has made the contract with the defendant No. 1. Admittedly, defendant Nos. 1 to 3 are the joint owners of the suit property and the landlords so far 4½ Lechas of land is concerned for which the plaintiffs are tenants. During evidence,  it  also  appears  that  plaintiffs  have  fixed  the  price  of  Rs. 1,32,000/- being half of the price of the sale deed in which the defendant No. 5 has purchased the entire land of 9 Lechas and also pleaded that they is ready to pay 10% more price for their  half  share.  From this part of pleadings and evidence,  it  can be presumed that after execution of the sale deed only, the plaintiffs have fixed the price at half of the land. There is no positive evidence on the part of the plaintiffs that defendant No. 1 ever agreed to sell  the land to the plaintiffs  for said 4½ Lechas at  Rs. 1,32,000/-. From the entirety of the cross-examination of PWs, it appears 
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that it is the willingness of the plaintiffs to purchase the land under the right of preferential purchase.                                           ……………. Contd.. at P/714.               The PW 1 and 2 has agreed that the alleged oral contract  was made with the defendant No. 1 only and money was paid to him. There is no evidence that the defendant No. 2 and 3 has ever authorised the defendant No.  1 to  deal  for the land with plaintiffs  and to receive advance from them. As the land and building was the joint property of defendant  No.  1-3,  any  agreement  of  purchase,  it  must  be  with  the defendant  Nos.  1  to  3  and not  with  one defendant  only.  In  the  cross-examination,  plaintiffs  have  admitted  that  they  have  never  seen  the defendant Nos. 2 and 3 nor visited their Kolkata residence. There is no evidence that defendant Nos. 2 and 3 were have ever agreed to sell the land to the plaintiffs. In this case, when the plaintiffs claimed that they have paid the money by withdrawing the amount from a bank, which was denied by the defendants in ws, then the account statement of the bank becomes a relevant fact and is one of the best evidence which has not been produced by the plaintiffs and thereby an adverse inference can be drawn against the plaintiffs regarding their claim of payment. 15.            The argument of the Ld. Advocate for the appellant that as the defendant  Nos.  1  to  3  have  not  filed  their  written  statement  and the defendant No. 4 being a power of attorney has no authority to depose on behalf of the defendant Nos. 1 to 3 so far the fact of receipt of payment is concerned, has force in view of the reported case of Janki Bhojwani, yet the  burden of  proof  of  payment  squarely  lies  upon the  plaintiffs.  The plaintiff being desirous to get the issue answered in their favour, the said burden cannot be shifted or cannot be presumed simply for non-filing of any WS by the defendants. In a case of specific performance of contract, it is the duty of the plaintiffs to prove the plea; in which they failed so far payment  is  concerned.  Ld.  Trial  Court  while  discussing  the  issue  has considered  the  fact  in  proper  perspective.  The  case  laws  of  Janki 

Vashdeo Bhojwani v. Indusind Bank Ltd, AIR 2005 SC 439 and Man 

Kaur ( dead by L.Rs) v.  Hartar Singh Sangha, (2010)  10 SCC 512 as relied  by  the  Ld.  Advocate  for  the  appellant  lends  no  support  to  the 
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plaintiffs merely for non filling of written statement by defendant No. 1 to 3.                                                                                          ……………. Contd.. at P/8Considering all above, I hold that plaintiffs have failed to prove the fact of payment. Ld. Trial Court has rightly answered the issue in negative and against the plaintiffs. I concur with the findings. 16. Issue No. 3 :- This issue relates to validity of the sale deed No. 3200/02 dated 09/05/02 (Ext. I). It is an admitted fact that the defendant No. 4 on the strength of power of attorney as executed by defendant Nos. 1 to 3 have executed the sale deed in question for transfer of ownership rights of the entire 9 Lechas of land which is under the possession of the plaintiffs and defendants as tenants. The plaintiffs have challenged that as they have entered into an oral agreement for purchase of 4½ Lechas of the land which is under their possession as tenants, the sale deed so far 4½  Lechas  is  concerned  is  illegal.  By  above  prayer  the  plaintiff  has admitted that they have not challenged the validity of sale deed for rest 4½ Lechas of land which is under the possession of the defendant No. 5. During the course of argument, Ld. Advocate Mr. Sailen Medhi appearing on  behalf  of  the  appellant  has  mainly  concentrated  the  argument regarding the genuineness of the power of attorney (Ext. P & Q) allegedly executed  by  defendant  Nos.  1  to  3  in  favour  of  the  defendant  No.  4 authorizing  him  to  sell  the  entire  land  measuring  9  Lechas.  During argument, Ld. Advocate also challenged that the power of attorney was not executed properly by following the rules made under Registration Act, 1908 as applicable for the State of West Bengal. During trial, plaintiff side except challenging the validity led no positive evidence either oral or documentary evidence to substantiate their plea of fraudulent execution of power of attorney.  It may be noted here that the defendant No. 1 to 3 in spite of due service of summons has not come forward to challenge the legality  of  the power of  attorney or sale  deed in question.  Defendants have proved execution of the power of attorney by proving a witness of the office of the Sub-Registrar, Alipore, Kolkata and also the defendant No.  4  as  witness.  Nothing  has  come  out  to  support  the  claim  of  the plaintiff  regarding  illegality  in  execution  of  power  of  attorney  or  sale 
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deed. It  may be noted here that  in the plaint though an averment has been made regarding illegal execution of the              ……………. Contd.. at P/9power of attorney, but no prayer has been made for cancellation of the said  power  of  attorney,  rather  they  have come up for  challenging the validity  of  the  sale  deed  for  half  of  the  land.  Ld.  Trial  Court  while discussing the issue has rightly held that if the entire power of attorney is illegal and invalid then plaintiff could have challenged the sale deed in its entirety  and  not  for  the  half  of  the  land.  The  prayer  of  the  plaintiff challenging the half of the sale deed is only based on their presumptive right on the strength of oral agreement for sale and certainly not on the basis of illegal execution of the power of attorney. While discussing the issue No. 2, I have already held that the plaintiffs have failed to prove the fact of payment of Rs. 30,000/- towards oral agreement to purchase the half of the land from the defendant Nos. 1 to3. Merely the fact that they are the tenants cannot be a ground for cancellation of the sale deed so far the land under the possession of the plaintiff is concerned as no vested interest/right has been created in favour of the plaintiffs. It is admitted position that plaintiffs have never approached the defendant Nos. 2 and 3 for purchase of the land or any agreement thereof for which they are also owners.  So,  if  at  all  the  defendant  No.  1  agreed to  sell  even then the contract is not binding upon the defendant Nos. 2 and 3. The plaintiffs being  stranger  to  sale  deed  in  question,  has  no  right  o  challenge  the validity of the same. 17. In view of above findings, I am of the considered opinion that the  sale  deed  as  executed  by  the  defendant  No.  4  in  favour  of  the defendant No. 5 cannot be held illegal or void simply because of having non-accrual of any right in favour of the plaintiffs. The power of attorney as executed by the defendant Nos. 1 to 3 also cannot be faulted with for merely  non-observing Rule  44 of  West  Bangle  Registration  rules.  The other illegalities as pointed out in registration of power of attorney as challenged have been implemented much after execution of the power of attorney and hence, on the date of execution of the power of attorney, those are not in the statute book. Ld. Trial Court has rightly considered 
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the law and facts and came to right conclusion. I concur with the findings of the Ld. Trial Court.                                                 ……………. Contd.. at P/1018. Issue Nos. 4 and 5 :- Both the issues are related to reliefs. Apart from the prayer of specific performance of contract and cancellation of the sale deed, the plaintiffs have prayed for a decree of confirmation of possession  over  the  Schedule-B  land.  Admittedly,  the  plaintiffs  are  in possession of the suit land (schedule B) as tenants under the defendant Nos.  1  to  3  and  after  transfer  have  become  the  tenants  under  the subsequent purchasers. During argument hearing, Ld. Advocate Mr. S.P. Roy appearing on behalf of the defendants have submitted that defendant No. 5 has already filed the suit for ejectment of the plaintiffs due to non-payment  of  rents.  As  such,  the  fear  of  the  plaintiffs  that  they  may  be ejected illegally no longer remains valid. 19. Apart from above, during argument hearing, Ld. Advocate for the  plaintiffs/appellants  has  submitted  that  for  their  long  possession, plaintiffs have also acquired the status of adverse possession cannot be acted upon simply because once a tenant is always a tenant. In the suit, the  plaintiffs  have  originated  their  claim  on  the  strength  of  specific performance of contract and thereby they can be termed as permissive occupier of the suit land. Prior to alleged agreement for purchase, they are the tenants under the defendants. It is also in the evidence that till today, they are depositing rent in the Court as tenants for 4½ lechas of the land. So, they are possessing the land admitting the ownership of the defendant  Nos.  1  to  3  and there  cannot  claim any  adverse  possession against the defendant No. 5 within two years of transfer of the land to defendant No. 5. 20. It may be noted here that though the plaintiffs at paragraph 5 has claimed to have constructed the house by taking the land on lease from the defendants, but at subsequent paragraphs as well as in evidence, they have admitted that they are the tenants in respect of the house and hence, the plaintiffs are not protected under the provision of Assam Non- Agricultural Urban Areas Tenancy Act, 1955. As such, I find no force in the 
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prayer for granting decree for confirmation of possession over the suit land.                                                                                         ……………. Contd.. at P/11Ld. Trial Court has rightly refused to grant any relief to plaintiffs in this suit by answering the issues in negative. I concur with the findings of Ld. Trial Court. 21. In the result,  I  hold that the appeal is devoid of merit.  The judgment passed by the Ld. Trial Court is hereby affirmed and upheld.

O R D E R 22. The appeal is dismissed on contest with cost. The judgment and decree passed by Ld.  Trial  Court  on 15/03/2012 in Title  Suit  No. 436/2006 is hereby affirmed and upheld. 23. Prepare the decree within 15 days from today accordingly.24. Send down the case record of T.S. No. 436/2006 to learned Munsiff No. 3, Kamrup, Guwahati with a copy of this judgment.Given  under  my  hand  and  seal  of  this  court  on  this  4th day  of 

February, 2013.
  Dictated & Corrected by me.
            Civil Judge No. 3,                                                    Civil Judge No. 3,          Kamrup, Guwahati.                                               Kamrup, Guwahati.


