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District:   KAMRUP.  

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.Present:- Sri S. K. Poddar, A.J.S.   Civil Judge No. 3, Kamrup, Guwahati.  
Tuesday, the 8  th   Day of January, 2013.  

Misc.  Appeal No. 32/2011

Nasrin Nahar Begum ......…….. Appellant/defendant-Versus-Seikh Noor Iman Muktar & Ors ...... Respondents/defendants.
This appeal coming on for final hearing on 15.12.2012 in the presence of –Mr. B.C. Talukdar                  ……          Advocate/Pleader for Appellant.Mr. K.R.Surana            .........       Advocate/Pleader for respondents.
and having stood for consideration to this day, the Court delivered the following Judgment:-

J U D G M E N T1. This  appeal  u/o  XLIII  of  the  CPC  is  preferred  by  the appellant/plaintiff  against  the  order  dated  26/09/11  passed  by  Ld. Munsiff No. 4, Kamrup, Guwahati in Misc (J) Case No. 512/10 by which learned trial court  has refused to grant injunction. 2. On receipt of  the appeal  memo,  notices  were issued to the respondents/defendants and case record of Misc. (J) Case No. 512/2010 
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was called for.  Respondents  appeared through their  engaged Advocate and contested the appeal.                                                         ……… Contd.  at P/23. I  have  heard  learned  advocate  for  both  the  sides,  gone through  the  appeal  memo  and  the  case  record  of  Misc.  (J)  Case  No. 512/2010. 4. The facts leading to the petition for injunction and plaint, in brief, are that the petitioner is the owner and in possession of a plot of land measuring 5.15 Are covered by Dag No. 2964 of K.P.  Patta No.  774 of  Sahar Sarania,  Part-II,  Mouza Ulubari. The said land was acquired by the petitioner by way of gift in the year 2001 vide registered Gift Deed No. 9669/01. OP is the brother of the petitioner who is the owner of the adjacent land covered by Dag No. 2963 of Patta No. 773. In the month of  July,  2010,  the  OP  has  started  construction  of  a  multi-storied building over his land without keeping the required set back/side margin from the boundary of the petitioner's land.  It  is  also  contended  that  the  OP  has  also  started construction  of  a  septic  tank  adjacent  to  the  wall  of  the petitioner's residence. According to the petitioner, the OP is constructing  the  building  in  violation  of  the  Bye  Laws  of GMDA. Moreover, there is no boundary demarcation between the land of Dag No. 2964 and 2963. 5. Against the above petition, the Ops/defendants contested the proceeding by filing the written objections stating inter-alia that he is the owner of both the plots of land i.e. Dag No. 2963 and 2964.  He also challenged the validity of  the registered Gift Deed No. 9669/01 whereby Late Khatimun Nessa gifted the  land  to  the  petitioner  because  Khatimun  Nessa  had already  gifted  the  said  land  to  the  OP  vide  registered  Gift Deed No. 6228 dated 07/12/01. He further  contended that petitioner  is  occupying the  said  land in the capacity of  his sister and nothing else.  According to the OP, the petitioner has no authority to say in respect of construction of the Septic 
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Tank as it is an old construction built sometime in the year 1991 and they have only repaired it in the month of  April, 2010. They also denied the allegation of not maintaining the margin in accordance with the sanctioned plan. According to the OP, they have started construction of the building as per NOC of the GMDA by investing Rs. 20,00,000/- and they will suffer irreparable loss if the proposed construction is stopped until disposal of the suit.            ……… Contd.  at P/36. It may be noted here that at the time of filing of the suit, the plaintiff has filed a petition under Order 39 Rule 1 and 2 CPC for grant of temporary injunction against the defendants to stop further construction and the Ld. Trial Court has granted an exparte injunction against the OPs. Thereafter  upon  detailed  hearing  both  sides  and  going  through  the materials on record, Ld. Trial Court vide order dated 26/09/11 has been pleased to reject the prayer of temporary injunction and also vacated the initial order dated 24/08/10 and pleased to dismiss the Misc Case. 7. Against  the  above  order  of  dismissal  of  the  Misc  Case,  i.e. rejection of the petition for injunction,  vide order dated 26/09/11, the plaintiff/  petitioner  has  preferred  the  instant  appeal  on  the  following amongst other grounds :-

a) That the impugned order suffers from latent and patent error  

of law;

b) That Ld. Trial Court has exceeded its jurisdiction in rejecting  

the prayer for injunction;

c) That  Ld.  Trial  Court  has  failed  to  take  into  account  the  

comparative inconvenience to the petitioner;

d) That  Ld.  Trial  Court  has  failed  to  consider  the  inevitable  

nuisance to be faced by the petitioner on completion of the proposed  

RCC building merely on the presumption that the OPs have invested Rs.  

20,00,000/- in the proposed construction;

e) That the proposed construction if not restrained will block the  

natural air and light;

f) That Ld. Trial Court has failed to apply judicial mind;
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g) That Ld. Trial Court has failed to consider the fact of private  

nuisance and violation of building Bye-laws.8. Along with the appeal memo, the appellant has filed a petition under  Order  39  Rules  1  and  2  CPC  before  this  Court  and  my  Ld. Predecessor-in-office vide order dated 17/12/11 has asked the parties to maintain status-quo in respect of further construction of the RCC building standing over the Schedule-B land and the Septic Tank till disposal of the Misc Appeal.                                                                           ……… Contd.  at P/49. Point for determination in this appeal is:- (i) whether  the  impugned  order  passed  by  Ld.  Trial  Court  is illegal, arbitrary and needs any interference.10. Before proceeding further to decide the appeal on its merit, I would  like  to  remind  myself  on  the  powers  of  appellate  court  while deciding  an  appeal  against  the  order  of  granting/refusing  temporary injunction  by  trial  court,  in  view  of  the  ratio  laid  down  by  Hon'ble Supreme Court of India in the case of  Wander Ltd. & Anr. Vs.  Antox 

India P. Ltd. MANU/ SC/0595/1990/1990 (Supp) SCC 727. In this case, it was held ….. 
“9. The appeals before the Division Bench were against the exercise of  
discretion by the Single Judge. In such appeals,  the Appellate Court  
will not interfere with the exercise of discretion of the court of first  
instance and substitute its own discretion except where the discretion  
has been shown to have been exercised arbitrarily, or capriciously or  
perversely  or where the court had ignored the settled principles of  
law  regulating  grant  or  refusal  of  interlocutory  injunctions.  An  
appeal  against  exercise  of  discretion  is  said  to  be  an  appeal  on  
principle. Appellate Court will not reassess the material and seek to  
reach a conclusion different from the one reached by the court below  
if  the  one  reached  by  the  court  was  reasonably  possible  on  the  
material.  The  appellate  court  would  normally  not  be  justified  in  
interfering with the exercise of discretion under appeal solely on the  
ground that if it had considered the matter at the trial stage it would  
have  come  to  a  contrary  conclusion.  If  the  discretion  has  been  
exercised by the Trial Court reasonably and in a judicial manner the  
fact that the appellate court would have taken a different view may  
not justify interference with the trial court's exercise of discretion.”11. Hon’ble Gauhati High Court  in the reported case of Radhabari Tea Company (P) Ltd. --VS-- Mridul Kumar Bhattacharjee and ors [2010 
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(1)  GLT 189]  while  endorsing  the  ratio  of  Wander  Ltd.  & Anr (supra) observed as follows:- 

“(45) Thus, an appeal against exercise of discretionary jurisdiction is  
really an appeal in principle and that is why, unlike a regular appeal,  
in ordinary sense, where whole evidence on record is examined anew  
by the appellate Court, what is really examined, in an appeal against  
exercise of discretionary jurisdiction, is the legality and validity of the  
order and it can be set aside and should be set aside only when there  
is a patent error on the face of the record or the order is against the  
established or settled principles of law. If two views are possible and a  
view,  which is  reasonable  and logical,  has been adopted by a trial  
Court, the other view, howsoever appealing,            ……… Contd.  at P/5
would not be allowed to be substituted in place of the trial Court's  
views, which are, otherwise, reasonable and logical.”12. Keeping the above law in mind and the fact that, in the matter in hand, I am exercising the power of appellate court which are limited in nature,  on  a  prayer  to  set  aside/reverse  the  order  of  refusal  to  grant temporary injunction, as sought by appellant, the appellant must succeed in showing that  the trial  Court  used its  power of  refusal  of  temporary injunction   arbitrarily,  capriciously  or  perversely  and/or  that  the  trial Court  has  ignored  the  settled  principle  of  law  regarding  grant  of temporary or interlocutory injunction. 13. In this attempt, learned advocate for appellant has put much stress particularly the use of word of “investment of Rs. 20,00,000/- by the OP” to convince this court that the impugned order not only suffers from manifest illegality but also irregular as apparent on the face of the record. 14. It  is  now  settled  that  for  granting/refusing  temporary injunction,  court  has  to  consider  the  fact  as  pleaded  and  to  find  out existence of prima facie case, balance of convenience and irreparable loss and injury to the party seeking injunction. 15. In  the  reported  case  of  Dalpat  Kumar  and  Anr.  v.  Prahlad Singh  and  Ors  [ MANU/SC/0715/1991/(1992)  1  SCC  719 ]  Hon'ble Supreme Court of India held that ……….
“Injunction is a judicial process by which a party is required to do or  
to  refrain  from  doing  any  particular  act.  It  is  in  the  nature  of  
preventive  relief  to  a  litigant  to  prevent  future  possible  injury.  In  
other words, the court in exercise of the power of granting ad interim  
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injunction is to preserve the subject matter of the suit in the status  
quo for the time being. It is settled law that the grant of injunction is a  
discretionary  relief.  The  exercise  thereof  is  subject  to  the  court  
satisfying that (1) there is a serious disputed question to be tried in  
the  suit  and  that  an  act,  on  the  facts  before  the  court,  there  is  
probability  of  his  being  entitled  to  the  relief  asked  for  by  the  
plaintiff/defendant;  (2)  the  court's  interference  is  necessary  to  
protect  the  party  from  the  species  of  injury.  In  other  words,  
irreparable  injury  or  damage  would  ensue  before  the  legal  right  
would be established at trial; and (3) that the comparative hardship  
or mischief or inconvenience which is likely to occur from withholding  
the injunction will be greater than that would be likely to arise from  
granting it.

……… Contd.  at P/  6  
5.  Therefore,  the  burden is  on the  plaintiff  by  evidence aliunde by  
affidavit or otherwise that there is "a prima facie case" in his favour  
which needs adjudication at the trial. The existence of the prima facie  
right and infraction of the enjoyment of his property or the right is a  
condition for the grant of temporary injunction. Prima facie case is  
not to be confused with prima facie title which has to be established,  
on  evidence  at  the  trial.  Only  prima  facie  case  is  a  substantial  
question raised, bona fide, which needs investigation and a decision  
on merits. Satisfaction that there is a prima facie case by itself is not  
sufficient to grant injunction.  The Court further has to satisfy  that  
non-interference by the Court would result in "irreparable injury" to  
the party seeking relief and that there is no other remedy available to  
the party except one to grant injunction and he needs protection from  
the consequences of apprehended injury or dispossession. Irreparable  
injury,  however,  does  not  mean  that  there  must  be  no  physical  
possibility of repairing the injury, but means only that the injury must  
be  a  material  one,  namely  one  that  cannot  be  adequately  
compensated by way of damages. The third condition also is that "the  
balance of convenience" must be in favour of granting injunction. The  
Court while granting or refusing to grant injunction should exercise  
sound judicial discretion to find the amount of substantial mischief or  
injury which is likely to be caused to the parties, if the injunction is  
refused and compare it with that it is likely to be caused to the other  
side if the injunction is granted. If on weighing competing possibilities  
or probabilities of likelihood of injury and if the Court considers that  
pending the suit, the subject-matter should be maintained in status  
quo, an injunction would be issued. Thus the Court has to exercise its  
sound  judicial  discretion  in  granting  or  refusing  the  relief  of  ad  
interim injunction pending the suit.”16. In  the  reported  case  of  Ajendraprasadji  Narendraprasadji Pandey  Vs. Swamy  K.  Narayandasji  and  Ors. MANU/SC/0399/2005/ (2005) 10 SCC 11, Hon'ble Supreme Court of India held that …… 
“12. It is needless to note that while deciding the issue of injunction  
the Courts  have to consider  the cumulative  factors  i.e.  prima facie  
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case,  balance of  convenience and irreparable loss.  Definite findings  
have to be given on these aspects, on a prima facie basis.”17. From  the  above  ratios,  it  is  apparent  that  before  granting temporary  injunction,  Court  shall  have  to  satisfy  and  justify  on  the ingredients  of  existence all  the three principles of  i.e.  prima facie case, balance of convenience and irreparable loss and injury in favour of the petitioners. Court shall have to consider the fact of possibility of granting permanent injunction during main trial. 18. Now  turning  to  the  facts  in  hand,  I  have  minutely  gone through the impugned order.                                                 ……… Contd.  at P/7While passing the order, Ld. Trial Court has considered the  all the three basic  ingredients  necessary for  consideration of  petition for temporary injunction i.e.  prima facie  case,  balance of  convenience and irreparable loss and injury by taking into facts on record. While doing so, Ld. Trial Court  have come to a  positive conclusion that  petitioner  have a  prima facie  case for going into trial.  While arriving at  such findings,  Ld.  Trial Court has considered the right of the petitioner to institute the suit and also referred to the disputes and the permission granted by the GMC and GMDA. There is no perversity pointed out by either side on the ultimate opinion of the Court. I am also of the considered view that Ld. Trial Court has rightly held that the petitioner/plaintiff has prima facie case for going into trial. 19. So far balance of convenience is concerned, Ld. Trial Court has taken into account the fact that that there was a long standing dispute of boundary between the parties as well as the ownership of the suit land. It has also taken into consideration that the OP/defendant has started the construction over his own land after obtaining due permission from the GMDA as an absolute owner of the land so far under the possession of the plaintiff  is concerned and as such, being land owner, OP has unfettered right  to  carry on the construction subject  to  the plan approved by the GMDA.  While  doing  do  so,  learned  trial  court  has  also  taken  into consideration that petitioner/plaintiff has failed to bring any material to show that the OP has not maintained the required margin as given in the 
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permission for  construction.  I  have also gone through the  pleadings of both side. The GMDA , who are one of the defendant in the main suit has submitted  their  written  statement  by  supporting  the  case  of  the defendants and pleaded that the defendant No. 1/OP while undertaking the construction has maintained the set backs/side margins as required under the Building Bye-Laws. In the suit plaintiff has not challenged the ownership of OP over the land. The only concern is non maintain required side margins. In these facts, the GMDA is the supervisory body and said authority  by  filling  filing  written  statement  negated  the  allegation  of plaint.                                                                       ……… Contd.  at P/8So, the findings of the Ld. Trial Court that the balance of convenience do not lie in favour of the petitioner as the defendant/OP No. 1 is making the construction as per the permission granted to him is just and proper. It may be noted here that,  during argument hearing learned advocate for appellant  give  much  stress  on  the  reference  by  trial  court  that  it  has recorded the fact of investment of Rs. 20.00 Lakhs by OP but on careful reading of the order, it will be clear that this was not the sole ground for coming to the conclusion of balance of convenience as argued by the Ld. Advocate  for  the  appellant.  The  ground  of  investment  was  a  simple additional ground as apparent from the order. There is no perversity of fact or law in deciding this principle against the petitioner.20. Ld. Trial Court has also considered the principle of irreparable loss and injury basing on the facts pleaded. I have considered the same. From  the  pleadings  of  the  plaint,  it  is  clear  that  the  defendant  is undertaking construction of the building on his own land and there is no dispute  to  that  aspect.  The  main  contention  of  the  petitioner  is  that construction if not restrained, will prevent the free flow of air and light. So, except the hypothetical loss of free flow of air and light, the petitioner is  not  going  to  suffer  any  loss.  It  is  well  settled  that  any  person constructing  a  building in violation of  the terms and conditions  of  the permission granted to him from the authorities shall be doing so at his own risk of dismantling the building by the concerned authorities if he fails  to  maintain  minimum  free  space  between  the  boundary  and  the 
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proposed  building.  Ld.  Trial  Court  though  not  with  specific  words considered this  aspect,  but  impliedly  noted that  it  is  the OP who shall suffer  more loss than the plaintiff/petitioner.  From the totality  of  facts discussed,  I  am of  the considered opinion that  learned trial  court   has dealt with this aspect in proper perspective by holding that the petitioner is not going to suffer any irreparable loss and injury if the injunction was refused.21. It may be mentioned here that the law of easement which is a foundation of plaintiff's case is not applicable in the State of Assam. The concerned authorities while                                     ……… Contd.  at P/9granting permission to undertake a multi-storied building has taken into consideration  the  necessity  of  the  vacant  land  between  the  two boundaries. From the materials on record it is clear that the defendant while undertaking the construction upto the plinth level has maintained the same. The documents submitted by the Ld. Advocate for the appellant at appeal hearing stage for taking judicial notice shows that a notice was issued to the defendant side of alleged violation but said notice is against the stand taken in the written statement by the GMDA. Moreover, I find force in the submission of the Ld. Advocate for the respondent that as they have  not  received  the  copy  of  this  notice,  and  as  such  he  is  not  in  a position either to admit or deny about the contents of the notice or its present status. 22. It is also noticed that the Ld. Trial Court has passed the order in  two  parts.  By  one  part,  it  has  vacated  the  order  of  ad-interim temporary  injunction  of  restraining  the  OP/defendant  No.  1  from proceeding with the further construction of the proposed building over the land of Dag No. 2963 but at the same time restrained the defendants from undertaking the construction of Septic Tank at the alleged spot till disposal  of  the  suit.  The  defendants  have  not  filed  any  cross-appeal against the above restraining order of construction of Septic Tank at the proposed spot and hence this order shall remain in force. To my mind, Ld. Trial Court should have specified the words regarding partial allowing the petition of injunction in place of dismissal of the same. But as the same 
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will  not  change  the  nature  of  the  order,  I  am of  the  opinion  that  the finding of dismissal of injunction petition will not create any confusion. 23. From the above discussion, it is clear that the order passed by Ld. Trial Court is neither perverse nor illegal and hence same needs no interference.  The findings of  the  Ld.  Trial  Court  by  partly  refusing  the prayer  of  temporary  injunction  so  far  construction  of  the  building  is concerned and restraining the construction of Septic Tank is concerned is just, proper and legal and same are upheld. 24. The appeal  thus  appears to  have no merit  and accordingly stands dismissed.                                                              ……… Contd.  at P/10 O R D E R25. The appeal is dismissed on contest without cost.  The order dated 26/09/11 passed by Ld. Munsiff No. 4, Kamrup, Guwahati in Misc (J) Case No. 512/2010 is affirmed and upheld. 26. Send down the case record of Misc. (J) Case No. 512/2010 to learned Munsiff No. 4, Kamrup, Guwahati with a copy of this judgment.Given  under  my  hand  and  seal  of  this  court  on  this  8th day  of January, 2013.
Dictated & Corrected by me,
       Civil Judge No. 3,                                                     Civil Judge No. 3,     Kamrup, Guwahati.                                               Kamrup, Guwahati.


