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District: KAMRUP.

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

Present:- Sri S. K. Poddar, A.J.S.   Civil Judge No. 3, Kamrup, Guwahati.  
Thursday  , the 24  th   Day of January, 2013.  

Title Appeal No. 07/2012

Nabagrah Temple Parichalana Committee and Anr....Appellant/Defendant-Versus-Smti Snehalata Devi & ors  .......   Respondents/plaintiffs.
This appeal coming on for final hearing on 09.01.2013 in the presence of –

Mr. S.K. Barkataki         ……              Advocate/Pleader for Appellant.Mr.  R.  Bordoloi                .......               Advocate/Pleader for  Respondent.
And having stood for consideration to this day, the Court delivered the following Judgment:-

J U D G M E N T1. This  appeal  under  order  41  Rule  1  of  the  CPC  has  been preferred by the defendant/appellant against the judgment and decree 
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dated 05/12/2011 passed by learned Munsiff No. 4, Kamrup, Guwahati in Title Suit No. 125/09.                                                      ………….. Contd.. at P/22. On receipt of  the appeal  memo,  notices  were issued to the plaintiffs/respondents  and case record of  Title  Suit  No.  125/2009 was called for.  Respondents/plaintiffs have appeared through their engaged Advocate and contested the appeal.3. I  have  heard  learned  advocates  for  both  the  sides,  gone through the appeal memo and the case record of Title Suit No. 125/2009. 4. The facts leading to Title Suit No. 125/2009, in brief, are that the defendant No. 1 manages and operates the day-to-day affairs of the Nabagraha  Temple.  Late  Sarat  Chandra Sarma,  the  predecessor  of  the plaintiffs had obtained lease of a plot of land measuring 4 Kathas covered by Patta No. 1, Dag No. 149, situated in village Kharghuli, Ulubari upon execution  of  a  registered  deed  of  lease  from  Sri  Kamini  Mohan Bhattacharjee, the then Doloi of Nabagraha Parichalana Committee. The said deed being No. 3984 dated 17/11/1953 was executed for a period of 15 years. In pursuance of the aforesaid deed, the husband/father of the plaintiff  constructed  dwelling  houses  along  with  boundary  walls  and started living in the said land. After expiry of the lease period, the said lease was renewed and the lastly on 30/09/1996 fresh lease deed for a period of 25 years ending on 29/09/2021 was executed by the defendant No. 2 in favour of the father/husband of the plaintiff on the same terms and conditions of the original lease deed of 1953. The husband/father of the plaintiffs died on 27/01/2000 and thereafter the plaintiffs through verbal  as  well  as  written  application  requested  the  defendants  to substitute the names of the plaintiffs in place of their husband/father as lessee but the defendants did not take any steps for substitution of their names,  rather  started  harassing  the  plaintiffs  and  stopped  taking revenue/rent of the leased property. Hence, the suit for declaration of the right of plaintiff as legal heirs of the leased property, acceptance of lease rent  and  permanent  injunction  restraining  the  defendants  from trespassing  into  the  suit  land  and  also  from  disturbing  the  peaceful habitation of the plaintiffs.



Page 3 of 10                           Title Appeal No. 07/2012
………….. Contd.. at P/  3  5. The  defendants  appeared  and  contested  the  suit  by  filing written  statement.  Apart  from  the  usual  pleas  that  suit  is  not maintainable, that there is no cause of action, that the suit is barred by limitation,  etc.  also challenged the validity of  the alleged un-registered lease deed dated 30/09/1996. The defendants further pleaded that the suit  land cannot  be inherited by the  legal  heirs  of  Late  Sarat  Chandra Sarma on the strength of the lease deed dated 30/09/1996. It is further pleaded that defendant No. 2 has no authority to execute any lease for the property  belongs  to  management  committee  and  the  Deputy Commissioner  being  the  president  of  the  Management  Committee,  no consent was obtained for granting lease. It is also admitted on detecting the  mistake  by  defendant  No.  regarding  having  no  authority,  he  has stopped  taking  rent  as  per  lease  agreement.  Defendants  prayed  for dismissal of the suit with cost. 5. On the above pleadings, both the sides went on trial with the following issues :-

1. Whether the present suit is maintainable in its present form and  

manner?

2. Whether there is cause of action for the suit?

3. Whether  the  suit  is  hit  by  the  principles  of  waiver  and  

acquiescence?

4. Whether the suit is under-valued?

5. To what other relief(s) the plaintiffs are entitled to?7.          During trial,  both  sides  examined  one witness  each and plaintiff side proved certain documents. Upon hearing the argument and evaluating the evidence oral and documentary evidence on record,  Ld. Trial Court was pleased to partially decree the suit of the plaintiffs.8. Against  the  above judgment  and  decree  in  favour  of  the plaintiffs,  the  defendants  have  preferred  the  instant  appeal  on  the following amongst other grounds:-a) That the Ld. Trial Court has mis-construed the law relating to  

lease under the T.P. Act; 
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………….. Contd.. at P/  4  

b) That Ld.  Trial  Court has  failed to  consider that Doloi  of  the  

defendant No. 1 temple has no authority to execute any lease of the  

immovable  property  without  the  permission  of  the  Deputy  

Commissioner who was the President of the said Temple Committee;

c) That the Ld. Trial Court has failed to observe that Lease Deed  

was not registered though the same was allegedly for 25 years;d) That Ld. Trial Court has failed to take note of the fact that the  

original deed dated 17/11/1953 was not a lease deed at all;

e) That  Ld.  Trial  Court  has  wrongly  relied  upon  the  revenue  

receipts;

f) That  the  findings  of  the  Ld.  Trial  Court  are  contrary  to  the  

reliefs sought by the plaintiff;

g) That Ld. Trial Court has failed to consider the fact that upon  

the death of the original tenant, legal heirs have no right to continue  

with the possession. 

POINT FOR DETERMINATION :-9. (i) Whether the judgment and decree passed by Ld. Trial Court is just and proper or needs any interference in this appeal?10. During  appeal hearing,  Ld.  Advocate  Mr.  S.  Barkakati appearing for the appellants while reiterating the grounds taken in the appeal has vehemently submitted that the judgment and decree as passed is beyond the prayers and as such, same are perverse and liable to be set aside.  On  the  other  hand,  Ld.  Advocate  Mr.  R.  Bordoloi  appearing  on behalf  of  the  plaintiff/respondent  while  supporting  the  impugned judgment and decree has submitted that trial Court has ample powers to mould the reliefs and in the present case, Court has granted partial relief of  permanent injunction by restraining the defendants  from disturbing the possession of  plaintiff  until  evicted in due course of  law.  It  is  also argued that though in the impugned judgment, there was no mention of the provisions of the Assam Non-agricultural Urban Areas Tenancy Act, 195, but the suit is under said act the plaintiffs are non-evictable tenants 
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as  their  predecessor  has  taken  vacant  land  on  lease  and  constructed permanent structure within 5 years if lease and           ………….. Contd.. at P/5regularly paid rent. He also argued that from the contents of the original registered deed which was though termed as granting of patta from the Lakheraj Estate, but contents may be treated as of lease and subsequently the lease deed executed on 30/09/1996 contains the word of lease.  As such, he prayed for dismissal of the appeal. 11. I  have  considered  the  submissions  of  both  sides  and  gone through the lower Court records and evidence. Let me re-appreciate the evidence issue wise.12. Issue No. 1 :- This issue relates to maintainability of the suit in its present form. The plaintiff has filed the suit for a decree declaring that they have the right to enjoy the suit property as lessee being the legal heirs of Late Sarat Chandra Sarma, the original lessee for the suit land and also issuance of a direction to the defendants for acceptance of lease rent and for permanent injunction from disturbing the peaceful habitation and enjoyment  of  the suit  land.  In  the  plaint,  they have claimed that  since 1953, the predecessor of the plaintiff  has resided by taking 4 Kathas 1 Lecha of land on lease upon execution of a registered deed with condition of payment of revenue/rent with further condition of renewal. Thereafter he  constructed  their  house  and  continued  the  possession.  It  is  also pleaded that in the year 1996, the present Doloi, the defendant No. 2 has executed a fresh lease for 25 years on the same terms and conditions of the original agreement of 1953. However, on the death of Sarat Chandra Sarma, they stopped receiving rent and created disturbance in possession of the plaintiffs. The defendants in their WS though admitted the above facts of execution of a deed in the year 1953 and subsequent renewal of the lease in the year 1996, but pleaded that due to ignorance and without knowing his powers and the fact that the Deputy Commissioner being the President of the Parichalana Samity the present Doloi, the defendant No. 2 the deed of lease was executed in the year 1996 for 25 years. Plaintiff or their  predecessor  were  not  entitled  to  get  such  lease.  Defendant  also admitted the fact of receipt of the rent till 1999 and stopping of rent snce 
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then. However, they denied the fact of creating nuisance or disturbance in possessing the land.                                                              ………….. Contd.. at P/6But at the same time, the defendants have challenged the status of the plaintiffs  as  lessee  and  also  challenged  that  they  are  not  entitled  to continue their possession. They also challenged that since the lease is for 25 years, it must be registered under T.P. Act and hence, the suit is not maintainable.13. On going through  the  documents  and pleadings,  it  appears that it is a fact that the lease deed executed on 30/09/1996 and same is for the period of 25 years and the same was unregistered. Though under the  Registration  Act,  a  lease  beyong  the  period  of  one  year  must  be registered but non registration cannot create any bar on maintainability of the suit because plaintiffs have not prayed for declaring the validity of the above agreement. Rather the suit was filed claiming the right of legal heirs as lessee on the death of their father and for acceptance of rent as well  as for permanent injunction.  For granting reliefs,  as prayed in the suit, the non-registration of the lease agreement will not create any bar so far protection of possession is concerned. It may be noted here that in the year 1953, the land was allotted to the plaintiffs' predecessor and they are  in  continuous  possession  by  constructing  their  dwelling  houses. Hence,  the  plaintiffs  are  protected  under  Section  3(b)  of  Assam  Non-Agricultural Urban Areas Tenancy Act. Considering all above, I hold that the suit is maintainable. I concur with the findings of the Ld. Trial Court. 14. Issue No. 2 :- This issue relates to cause of action for the suit. In view of materials discussed above while deciding Issue No. 1, there are disputes regarding the right of the plaintiffs to continue their possession over  the  suit  land  without  any  disturbance.  The  defendants  have challenged the said right by admitting the fact that they have not received rent  since  1999  and  also  at  the  same  time  they  have  challenged  the validity of the agreement executed by the defendant No. 2. All these show that there is a cause of action for the suit on behalf of the plaintiffs. Ld. Trial Court has rightly decided the issue in affirmative and I concur with the findings. 
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15. Issue No. 3 :- This issue relates to application of the principles of estoppel and acquiescence against the principles.  ………….. Contd.. at P/7Though the plea was taken and issue was framed, but except the one line plea,  there  is  nothing  on  record  to  show  that  the  plaintiffs  have  ever waived any of the rights to possess the land either expressly or impliedly. Ld. Trial Court has rightly held the issue in negative.  I concur with the findings. 16. Issue No. 4 :- This issue relates to valuation of the suit. Though the plea was taken by the defendants, neither in WS nor in the evidence, they  have  put  forward  any  valuation  to  show  that  the  plaintiffs  have valued their suit arbitrarily or improperly. On going through the plaint, it appears  that  plaintiffs  have valued the  suit  at  Rs.  1,00,000/-  and paid declaratory  court  fees.  This  suit  being  a  suit  for  declaration,  plaintiffs have the right to value their  suit  as per reliefs claimed.  Moreover,  the annual rent of the suit land is only Rs. 48/-. Hence, it cannot be stated that the suit is under-valued or under stamped. The Ld. Trial Court has rightly decided the issue in negative. 17. Issue No. 5 :-    This issue relates to reliefs. Though no separate issues  have  been  framed  regarding  the  main  dispute  i.e.  right  of  the plaintiffs to remain as lessee over the suit land, but as the parties went on trial  with  full  knowledge  of  their  case,  non-framing  of  issue  has  not caused any prejudice. Ld. Trial Court has discussed the entire materials while deciding this issue. As stated earlier, this is a suit for declaration of plaintiffs' right to continue their possession as lessee on the strength of inheritance  and also a  direction for  accepting the rent  and permanent injunction. From the facts narrated in the earlier issues, it is clear that in the year 1953, the then Doloi has executed a registered deed by allotting 4 Kathas 1 Lecha of land for 15 years at the annual rent of Rs. 12/- per katha. The above fact have not been denied by the defendants. It is also in the  pleadings  that  after  expiry  of  the  said  earlier  lease,  same  was subsequently renewed from time to time and lastly in the year 1996, the present Doloi has renewed the lease for another 25 years valid upto the year 2021 on the same terms and conditions by fixing yearly rent of Rs. 
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12/- per katha. The renewal of the above lease in the year 1996 has been admitted by the defendant No. 2 in his WS.                   ………….. Contd.. at P/8While admitting, he has taken the plea that at the time of execution of the deed in the year 1996, he had no knowledge that he has no such powers to execute the lease in favour of the predecessor of the plaintiffs. From the evidence on record, it appears that after taking the lease in the year 1953, the predecessor of the plaintiffs, Dr. Sarat Chandra Sarma has constructed his residential  house and living there till  death.  Till  the year 1999, the defendants/appellants  have received the  rent/revenue  @ Rs.  48/-  per year as the lease rent and issued receipts. 18. The  only  bone  of  contention  as  appeared  in  the  argument during appeal is regarding the powers of the Doloi to execute the lease in absence of authority from the President of the Managing Committee i.e. Deputy Commissioner, Kamrup and non-registration of the lease. Ld. Trial Court while discussing the facts has dealt in details on this aspect.  The defendants  have  not  preferred  any  counter  claim  by  challenging  the execution of lease deed in the year 1996 by defendant No. 2, he cannot be allowed to approbate and reprobate on the plea of having no knowledge of his powers. 19. Admittedly, plaintiffs through their predecessor have been in possession of the suit land since 1953 and the defendants used to collect rent till 1999. This part is an admitted fact. From the pleadings, it can be gathered that 4 Kathas of vacant land was allotted in the year 1953 to Dr. Sarat Chandra Sarma whereupon he has constructed his dwelling houses and  used  to  reside  with  his  family  members.  There  is  no  pleading whatsoever that the construction was not a permanent structure or the same was not done within 5 years of the lease/allotment. Hence, it can safely be held that Late (Dr.) Sarat Chandra Sarma was an allottee/tenant for the land and upon construction of his dwelling houses, he became an non-evictable tenant except on non-payment of rent. The above right of possession is heritable one and hence on the death of original lesse, the present  plaintiffs  being  the  legal  heirs  have  right  to  continue  their possession until evicted in due course of law. The defendants have never 
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claimed or filed any suit for eviction of the plaintiffs on the ground of non-payment of the rent or on the ground of                  ………….. Contd.. at P/9legality  of  the  said  lease  agreement.  The  case  of  the  plaintiffs  is  for direction to defendants on the ground of disturbance and non-receipt of the rent. In the present case, plaintiffs have nothing to suffer even in case of  non-acceptance  of  rent  or  non-claiming  of  rent  by  the  defendants because for realisation of arrear rents or for eviction, the defendants must have to go through the Court of law. 20. The  allegations  of  disturbance  in  peaceful  possession  has been duly proved by the PW 1 in his evidence. On the other hand, the evidence of DW 1 in fact supports the claim of the plaintiffs  regarding their long possession, payment of rent till 1999 and some overact done to dispossess the plaintiffs from the suit land without in due course of law. Under the provision of Assam Non-Agricultural Urban Areas Tenancy Act, once  the  plaintiffs  have taken  the vacant  land on lease/allotment,  and constructed  his  dwelling  houses  of  permanent  nature  with  permission and  continued  his  possession  for  about  56  years,  they  become  non-evictable tenant and except in due course of law. The said persons  cannot be dispossessed by taking the law in hand. Ld. trial Court has discussed the matter in proper perspective. The argument of the Ld. Advocate for the appellants that the plaintiffs cannot claim possession on the strength of  inheritance  is  not  at  all  tenable.  Leasehold  rights  are  heritable  as decided in various judicial pronouncements. In fact, in the lease deed of the year 1953, the allotment was made with right to transfer the land even.  So,  it  is  settled  that  the  plaintiffs  being  the  legal  heirs  of  Sarat Chandra Sarma have every right to continue their possession over the suit land as lessee through their father and they cannot be thrown away from the suit land except in due process of law. Ld. Trial Court while deciding the  issue has  rightly  granted  the  permanent  injunction restraining  the defendants from forcibly dispossessing the plaintiffs except in due course of law. Ld. Trial Court though not granted any relief in respect of prayer Nos. 1 and 2 and no appeal has been filed by the plaintiffs for denial of such reliefs, though they are entitled to get the said reliefs too, I am not 
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interested to grant the same in this appeal. I concur with the findings of Ld.  Trial Court on this issue.                                       ………….. Contd.. at P/1021. In the result, I hold that appeal is devoid of merit and same is liable to be dismissed, which I do accordingly.  Considering the facts and circumstances of the case, I direct the parties to bear their own costs. 

O R D E R 22. The  appeal  is  dismissed  on  contest  without  costs.  The judgment and decree passed by Ld. Trial Court on 05/12/11 in Title Suit No. 125/2009 is hereby affirmed and upheld. 23. Prepare the decree within 15 days from today accordingly.24. Send down the case record of T.S. No. 125/2009 to learned Munsiff No. 4, Kamrup, Guwahati with a copy of this judgment.Given under  my hand and seal  of  this  court  on this  24th day of 

January, 2013.
Dictated & Corrected by me.
        Civil Judge No. 3,                                                     Civil Judge No. 3,     Kamrup, Guwahati.                                                 Kamrup, Guwahati.

 


