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IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

Present:- Sri S. K. Poddar, A.J.S.   Civil Judge No. 3, Kamrup, Guwahati.  
Wednesday, the 16  th   Day of January, 2013.  

Title Appeal No. 1/2012

Shri Nripendra Ch. Talukdar         ..……..            Appellant                                         -Versus-Shri Manik Chandra Talukdar & Ors          ............  Respondents
This appeal coming on for final hearing on  01.12.2012 &  19.12.2012 in the presence of –Mr. T. Sarma and Mr. H.K. Sarma           ……              Advocate/Pleader for Appellant.Mr. A.H.Mollah &Mr. A. A. Ahmed             ......               Advocate/Pleader for Respondent.And having stood for consideration to this day, the Court delivered the following Judgment:-

J U D G M E N T1. This appeal under Order 43 Rule 2 read with Section 96 of the CPC has been preferred by the plaintiff/appellant against the judgment 
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and decree dated 16/12/11 passed by learned Munsiff  No.  2,  Kamrup, Guwahati in Title Suit No. 714/06.                                 ………..  Contd…. at P/22. On  receipt  of  the  appeal  memo,  notice  was  issued  to  the defendants/respondents and case record of Title Suit No. 714/2006 was called  for.  Respondents  appeared  through  their  engaged  Advocate  and contested the appeal.3. I have heard learned advocate for both the sides, gone through the appeal memo and the case record of Title Suit No. 714/2006. 4. The facts leading to Title Suit No. 714/2006, in brief, are that the defendant No. 1 being the owner of 9 Bighas 3 Kathas 4 Lechas of land covered  by  Annual  Patta  No.  50(old)/125(new)  comprised  of  Dag No. 252, 500, 191, 1348 and 242 situated at Village Pijupara under Nagarbera Mouza , in the year 1975, proposed to sell 2 Bighas 4 Lechas of land, as described  in  the  schedule  (hereinafter  referred  as  suit  land)  to  the plaintiff at a consideration of Rs. 1000/-. Accordingly, on 12/03/75, an unregistered  deed  of  sale  was  executed  in  favour  of  the  plaintiff  and possession of the same was handed over by the plaintiff.  There was an understanding between the plaintiff  and the defendant No. 1 that they will  move  for  conversion  of  their  respective  area  into  K.P.  Patta  land together.  After  purchase,  plaintiff  was  cultivating  the  suit  land  freely, openly and without any interference from any quarter. In the year 1988, there  was  a  devastating  flood  in  their  area  and  in  the  said  flood,  the plaintiff lost the said unregistered deed including other valuable articles and documents. Thereafter, at the request of the plaintiff, on 01/02/1999 the  defendant  No.  1  being  his  relative,  executed  another  unregistered deed for the said land in favour of the plaintiff. However, on 16/03/2004, the  defendant  No.  1  accompanied  by  his  accomplices  dismantled  the fencing of the suit land erected by plaintiff and forcibly erected a shed measuring 9 ft. X 9 ft. of C.I. Sheet roof and bamboo post and Tarza wall  over  the  suit  land  and  thereby  dispossessed  the  plaintiff.  On  this occurrence, plaintiff lodged a FIR before the police and said case is still pending. Thereafter, the defendant No. 1 with certain fabricated facts filed 
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an  application  before  the  District  Magistrate,  Kamrup  upon  which  a proceeding u/s 145 Cr.P.C.                                                     ………..  Contd…. at P/3was drawn up and the then Ld. Executive Magistrate, Kamrup (Rural) vide order  dated  25/03/04  attached  the  suit  land.  The  plaintiff  further pleaded that  as  per application dated 26/03/03,  the Ld.  Circle  Officer, Nagarbera Revenue Circle vide order dated 12/03/03 as passed in Case No.  88m/02-03  was  pleased  to  convert  the  entire  land  measuring  9 Bighas 3 Kathas 4 Lechas of annual patta No. 125 into K.P. Patta No. 430. According to the plaintiff, the defendant No. 2 (Circle Officer, Nagarbera) passed  the  said  order  illegally  and  collusively.  In  view  of  above,  the plaintiff had instituted the suit with the prayer for a decree of declaring the  plaintiff  having  possessory  right  over  the  suit  land  and  that  the settlement of the suit land in the name of defendant No. 1 is illegal. The plaintiff  also prayed for issuing a precept  to the Revenue Authority to revoke the order of converting  the annual patta to K.P. Patta No. 430 as well as for permanent injunction. 5. The  defendants  appeared  and  contested  the  suit  by  filing separate written statements.  Defendant No.  1 in  his  written statement apart from the usual pleading of non-maintainability of the suit,  no cause of action, non-joinder of parties, etc. pleaded that plaintiff has instituted the suit with false and fabricated statements with a view to grab the suit land. Defendant No. 1 never sold the suit land to plaintiff nor executed any deed of  sale.  The unregistered deed shown as  Annexure-1 of  plaint  is false,  fabricated,  manipulated  and  fraudulent  one.  The  answering defendant further stated that he has been in continuous possession over the suit land and denied the fact of delivery of possession to the plaintiff or  the  allegation  of  subsequent  dispossession  of  the  suit  land.  The plaintiff instituted false criminal cases against him and eight others and they were acquitted from the said charges. The suit land was originally an annual patta land the defendant No. 1 and on his application, the Revenue Authority has been pleased to convert the same in to periodic patta from annual patta on receipt of premium. The defendant No. 1 used to reside 
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over the suit land by constructing a Tin Chali  House.  In view of above defendant No. 1 prayed to dismiss the suit.                     ………..  Contd…. at P/46.                 Defendant No. 2 & 3 have submitted their written statement admitted the fact of conversion of land but by following due procedure of law in the Revenue Lok-Adalat held on 12.03.2003. It is also pleaded that, as the conversion was ordered in lok adalat, necessary office formalities were  done  subsequently  and  the  papers  were  regularized  by  putting office memo numbers on receipt of premium. Defendant No. 2 also took the plea of non-maintainability of the suit and having no cause of action for the suit. Defendant No. 2 and 3 halso denied the allegation of illegality in conversion 7. On the above pleadings, both the sides went on trial with the following issues :-1. Whether the suit is maintainable?

2. Whether there is cause of action for the suit?

3. Whether the suit is properly valued and proper court fee is paid?

4. Whether the plaintiff has possession over the suit land?

5. Whether the K.P. Patta issued in the name of the defendant No. 1 is  

illegal and void and it is liable to be cancelled?

6. Whether the plaintiff is liable to the reliefs claimed in the suit?8.            During trial, both the sides adduced oral and documentary evidence. Upon hearing arguments and going through the evidence and documents, Ld. Trial Court has been pleased to dismiss the suit. 9. Against  the  above  judgment  and  decree  of  dismissal,  the plaintiff/appellant  has  preferred  the  appeal  on  the  following  amongst other grounds :-
a) That, as the Ld. Trial Court held the suit is maintainable and  

there is cause of action in favour of the plaintiff, hence the findings on  

Issue Nos. 4 and 5 should not have been negative. 

b) That  while  determining  the  fact  of  possession,  the  Ld.  Trial  

Court has ignored the oral and documentary evidence. 

c) That  Ld.  Trial  Court  has  failed  to  rely  upon  the  Ext-1,  the  

unregistered Sale Deed without any cogent reason.



Page 5 of 13                                  Title Appeal No. 1/2012
………..  Contd…. at P/  5    

d) That Ld. Trial Court has misread the evidence of PW 2 and 3.

e) That Ld. Trial Court has ignored the fact of lodging the FIR.

f) That  Ld.  Trial  Court  has  given  undue  importance  to  the  

evidence of DW 1.

g) That  Ld.  Trial  Court  has  failed  to  take  note  of  the  fact  that  

though the original suit land belonged to Patta No. 50, but the land  

converted to K.P. Patta was belonged to Patta No. 38. 

h) That Ld. Trial Court has illegally relied upon the documents of  

the defendant side. 

i) That the findings of the Ld. Trial Court is perverse.

j) That Ld.  Trial court has unnecessarily placed reliance on the  

evidence of the Circle Officer. 10.            Point for determination in this appeal is:-(i) whether  the  judgment  and  decree  passed  by  the  Ld.  Trial Court is just and proper or needs interference.11. During argument hearing, Ld. Advocate for the appellant Mr. Hemanta Kumar Sarma has argued that the grounds taken in the appeal memo  which  are  extensive  in  nature  may  be  taken  into  account  for determining this appeal. On the other hand, Mr. A.H. Mollah, Ld. Advocate appearing  for  the  defendants/respondents  vehemently  argued that  the grounds taken are not tenable at all and findings of the Ld. Trial Court is just and proper and needs no interference in this appeal. He also referred to the various documents as proved by the parties and pointed out that the Ext-1, the alleged Katcha Sale Deed is a manufactured document and the fact can be seen that the copy of Ext-1 which was filed along with the plaint do not bear any signature of the seller i.e.  the alleged Sale Deed proved that the document bears no signature and it clearly supports the stand taken by the defendant that he has not signed the said Ext-1 at any point of time. It is also argued that once the plaintiff has admitted the fact of  purchasing  the  land  by  paying  Rs.  1,000/-,  it  cannot  be  made  by unregistered document even the land was annual patta land. 
………..  Contd…. at P/  6  
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12. I  have  considered  the  submissions  of  both  sides  and  gone through  the  record.  I  would  like  to  re-appreciate  the  evidence  and pleadings issue-wise for better understanding and discussion :-13. Issue No. 1 :- Issue No. 1 relates to maintainability of the suit. Ld. Trial Court in a brief discussion held that though the pleadings of non-maintainability was taken but as no detailed reason was shown for non-maintainability of the suit, the suit is maintainable. It may be noted here that the plaintiff has filed the suit by naming the land owner as defendant No. 1, the Circle Officer, Nagarbera Circle as defendant No. 2 and Deputy Commissioner,  Kamrup  (Rural)  as  defendant  No.  3.  In  his  plaint,  the plaintiff has challenged the validity of the conversion of the annual patta to periodic patta in the name of the defendant and prayed for cancellation of the said order of conversion and also prayed for issuance of precept in favour of the plaintiff for recording his name in the record of rights. As such, it is clear from the pleadings that the plaintiff has challenged the acts  done  by  Government  Officers  for  the  acts  done  in  their  official capacity. 14. Order  XXVII  Rule  5A  of  CPC  provides  that  when  a  suit  is instituted against a Public Officer for damages or other reliefs in respect of any act alleged to have been done by him in his official capacity, the Government should be joined as a party to the suit. In the present case in hand,  though  Circle  Officer,  Nagarbetra  and  Deputy  Commissioner, Kamrup  (Rural)  were  made  parties  for  the  acts  done  in  their  official capacity i.e. for conversion of the annual patta land to miyadi patta in an Revenue Lok-Adalat, but the State of Assam has not been made party and thus Order XXVII Rule 5A CPC was not complied by the plaintiff.  While admitting the plaint, leave u/s 80(2) CPC was granted, but at that time of even  at  the  time  argument/judgment,  this  provision  might  have  been escaped from the notice of the Ld. Trial Court and most probably that’s why no discussion has been made in the judgment. The wordings of Order XXVII Rule 5A CPC is mandatory in nature and as such, while discussing the issue,                                                                                  ………..  Contd…. at P/7
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Ld. Trial Court ought to have held that for non-making the State of Assam as a party, suit is not maintainable. Accordingly, I hold that findings on this issue needs interference which I do accordingly. The findings on this issue is reversed. I hold that the suit is not maintainable for non-joinder of the State of Assam as a party.15. Issue No. 2 :- This issue relates to cause of action for the suit. While discussing the materials on record, Ld. Trial Court has rightly held that the cause of action is nothing but a bundle of facts. In the present suit in hand, plaintiff has challenged the alleged illegal act of the defendant No. 1 in dispossessing him in the year 2004 and also conversion of the annual patta land to periodic patta land though in the year 1975, the suit land was allegedly sold in favour of the plaintiff by taking Rs. 1,000/-. All these facts have been denied by the defendants and thus it discloses that prima facie, there is a cause of action to file/maintain the suit. Ld. Trial Court has rightly held the issue in affirmative and I concur with the findings.16. Issue No. 3 :- This issue relates to valuation of the suit. Plaintiff has valued the suit at Rs. 1,000/- and paid ad-valorem court fees. In the plaint,  though  plaintiff  has  claimed  for  decree  of  declaration  for possessory  right  and  for  consequential  relief  of  cancellation  of  patta issued in the name of the defendant and subsequent issuance of precept for granting patta in his favour, ad-valorem Court fee is put by him. It may be noted here that though it is in the plaint that he was out of possession, no relief of recovery of possession was sought and as such, the plaintiff is not bound to give the market value of the suit land. Section 7 iv (c) of Court Fees Act gives a right to the plaintiff  to put his valuation for the reliefs claimed. Defendants though challenged the valuation, but did not put  forward any value which according to  them should have been the proper valuation. Ld. Trial Court while discussing the issue has taken the fact in proper perspective and answered the issue in affirmative. I concur with the findings.17. Issue No. 4 :-  This issue relates to plaintiff ’s possession over the suit land. While discussing the issue,                            ………..  Contd…. at P/8
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Ld.  Trial  Court  has  dealt  with  the  oral  and  documentary  evidence  on record at length. But to my mind, this issue needs no detailed discussion in view of the admitted fact of plaint that on 16/03/04 the defendant No. 1 allegedly took forcible possession over the suit land. During evidence, PW 1 and PW 2 have reaffirmed the above fact of taking possession by the defendant No. 1 and construction of Ekchali house in the suit land. In his cross-examination, defendant also admitted that on 16/03/04, when he constructed  one  Ekchali  house  in  the  suit  land,  a  dispute  arose. Apparently  on  the  date  of  filing  of  the  suit,  the  defendant  No.  1  is  in possession over the suit  land.  The dispute of  having possession of  the defendant No. 1 has also been confirmed in the proceeding u/s 145 Cr. P.C. vide Misc Case No.  28m/04 in which possession of  the defendant was declared by Ld. Executive Magistrate, Kamrup, Guwahati. 18. Even  assuming  that  the  issue  was  framed  in  relation  to previous possession on the date of alleged dispossession then the burden lies upon the plaintiff to prove the fact of his possession on 16/03/04 and alleged  dispossession  by  defendant  No.  1.  For  the  fact  of  proving possession,  oral  evidence  is  the  best  evidence.  When  looking  into  the evidence of PW 1, though he tried to depose that he was in possession of the suit land prior to forcible dispossession as alleged, but his evidence could not get any support from PW 2 and PW 3. PW 3, a labour working under  PW 1 deposed that  even on the date of  evidence,  plaintiff  is  in possession  over  the  suit  land.  However,  PW  2  tried  to  support  that evidence of PW 1 that plaintiff was forcibly dispossessed. The above fact of possession got negated by the Ext-Unga. Admittedly, on the east of the suit land, 121 No. Pijupara L.P. School has its own building. In the year 2003, a Committee namely 100 years Centenary Celebration Committee was formed to observe the 100 years of the said School and the plaintiff Shri  Nripendra  Chandra  Talukdar  was  the  President  of  the  said Celebration Committee.  On 25/12/03,  the  Executive  President  and the Treasurer  of  the  said  Celebration  Committee  wrote  a  letter  to  the defendant No. 1 requesting him to grant                        ………..  Contd…. at P/9
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permission to use the land situated on the west of the School i.e. the ‘suit land’ for the purpose of parking and preparing temporary cook shed. Ld. Advocate for the respondents by referring this letter has pointed out that on  25/12/03,  even  the  Centenary  Celebration  Committee  of  which plaintiff  was  the  President  has  admitted  the  fact  of  possession  of  the defendant  No.  1  over  the  suit  land  by  writing  the  letter  and  seeking permission  to  use  the  land.  So,  the  allegation  of  the  plaintiff  that  on 16/03/04 defendant No.  1 took forcible  possession is  totally  false and concocted. This support the evidence of the defendant that on 16/03/04, the  plaintiff  was  not  in  possession  or  even  prior  to  that  day,  i.e.  on 25/12/03, plaintiff was not in possession over the suit land. 19. The argument of the appellant side that Ext-1 indicates the possession and admission on the part of the defendant No. 1 is also found doubtful and not trust-worthy. PW 1 in his cross-examination admitted that along with the plaint,  he has submitted the photocopy of Ext-1 as Annexure-1 and in the said Annexure, there was no signature of Manik Chandra  Talukdar.  But  the  documents  filed  along  with  evidence  for affidavit,  it  bears the signature of  Shri  Manik Chandra Talukdar.  I  have compared  both  the  documents.  Admittedly  the  Annexure-1  is  the photocopy of the Ext-1 minus the signature of Manik Chandra Talukdar. On comparison of above two documents,  it  is clear that on the date of filing  of  the  suit  in  Ext-1,  there  was  no  signature  of  Manik  Chandra Talukdar  as  claimed  by  the  plaintiff  and  said  Ext-1  is  nothing  but  a manipulated/tempered document and apparently the signature of Manik Chandra Talukdar was put on the said Ext-1 after filing of the suit and before filing of the affidavit for evidence. This is nothing but a fraudulent activity on the part of plaintiff for which, Ld. Trial Court should have taken cognizance  by  initiating  criminal  proceeding  against  the  plaintiff  for playing fraud upon the Court in tempering the document relied by the plaintiff/getting decree with manipulated document.

………..  Contd…. at P/  10  20. The  evidence  of  DW  1,  2  and  3  clearly  shows  that  the defendant No. 1 was in possession of the suit land even prior to 16/03/04 
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and prior to that day and plaintiff never possessed the suit land as alleged. Ld. Trial  Court has rightly held that the plaintiff  was not in possession either  before  16/03/04  or  even  on  the  date  of  filing  of  the  suit  and answered the issue in negative. I concur with the findings. 21. Issue No. 5 :- This  issue  relates  to  legality  of  the  issuance  of patta. Before going into the discussion regarding legality of the patta,  I would  like  to  note  that  Section  154  of  the  Assam  Land  &  Revenue Regulation, 1986 creates a bar on the jurisdiction of the Civil Court so far question of issuance of patta is concerned. In this case, admittedly annual patta  relating  to  the  suit  dag  was  converted  to  K.P.  Patta  by  realising premium from the defendant  No.  1.  In  the pleadings  as  well  as  in  the appeal memo, appellant has taken the plea that originally the suit land was  of  Patta  No.  50  which  was  converted  to  Patta  No.  430.  But  the defendant No. 1 while making his application has applied for conversion of  patta No.  38 and said Patta No.  38 was converted to Patta No.  430. Though above pleading was raised in pleading as a ground of illegality, but during evidence the plaintiff has not brought a single document to show that the suit land was ever a part of Patta No. 38 or Patta No. 50. Normally annual patta land do not have any separate patta and those are identified only through Dag Nos. This fact can be seen from the Ext-4, the copy of Jamabandi  relied  by  the  plaintiff  as  well  as  the  defendants.  Ext-4  has simply given the new patta number 430 and do not mention anywhere regarding old patta number, though specific column was there. There is no dispute regarding dag number and the quantity of  the land converted. There is also no dispute regarding the realisation of premium from the defendant No. 1. From the evidence of DW 1 it appears that a Revenue Adalat  was  held  at  Village  Pujapara  and  as  per  the  order  of  the  said Revenue Adalat held on 12/03/03, an order was passed for converting the land from annual patta to K.P. Patta and on 26/03/03, the defendant has paid the premium amount.                   ………..  Contd…. at P/1122. The claim of the plaintiff is that he has purchased the suit land measuring 2 Bighas 0 Katha 4 Lechas in the year 1975 by executing an unregistered deed of transfer and in a devastating flood in the year 1998 
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(somewhere it has been mentioned as 1999), plaintiff  has lost the said document.  Even  assuming  the  existence  of  said  document,  law  is  well settled that any transfer of immovable property having value of rupees one hundred or more must be made by a registered instrument. Section 54 of Transfer of Property Act as well as Section 17 of Indian Registration Act mandates compulsory registration of such document. In this case, the plaintiff  is  not  a  layman,  rather  he  has  retired  as  Kanango  from  the Revenue Department and as such,  law is clearly known to him that no immovable  property  can  be  transferred  without  any  registered instrument. According to plaintiff, consideration amount was Rs. 1,000/-. PW 2 though in his evidence stated that he was present at the time of execution  of  the  deed  in  the  year  1975  but  even  proving  the  said document, same will not legalise the illegal transaction made against the statute.  So,  on  the  strength  of  purchase  by  executing  an  unregistered document,  plaintiff  cannot claim any sort of  right,  title and interest or even for possessory right and cannot seek any declaration for issuance of precept of correction of records of rights in his name. 23. Plaintiff has not come up with that suit with prayer of adverse possession on the strength of long possession and his whole case is based on  the  document  executed  in  the  year  1975  and  subsequently  upon damaging of the document in flood by execution of a document in the year 1999. I have already stated while discussing Issue No. 4 that the alleged unregistered sale deed of the year 1999 showing transfer of the suit land in  1975  is  a  fraudulent  and  manufactured  document.  So,  the  basis  of purchase i.e. Ext-1 document or the oral evidence of transfer of the suit land in the year 1975, are in-admissible in law and as such, this part of evidence being barred u/s 91 and 92 of Indian Evidence Act can not be looked into as admissible evidence.                                 ………..  Contd…. at P/1224. So far the legality of the conversion of K.P. Patta is concerned, a Civil Court has no jurisdiction to decide the said matter except under the couch of right, title and interest. Moreover, no Revenue Appeal has been filed by the plaintiff before the concerned Revenue Authority against the said  conversion.  As  I  have  already  held  that  defendant  No.  1  was  in 
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possession of the suit land on the date of conversion and the materials before me clearly shows that the annual patta was continued in the name of defendant No. 1 and he has got every right to get the land converted as per the Rules. Plaintiff has failed to show that while converting the land from annual patta to K.P. Patta, the Revenue Authority has acted beyond their jurisdiction or it was made illegally by not following the provision made in ALRR. As there is no illegality, a Civil Court cannot interfere on such matter in the form of declaration. Ld. Trial Court while discussing the issue has taken into account all other oral evidence and came to a right conclusion that the conversion of the annual patta land to K.P. Patta in the name of the defendant No. 1 is not illegal and hence same is not liable to be cancelled and accordingly answered the issue in negative. I concur with the findings with above additional discussions.25. Issue No. 6 :- This issue relates to reliefs. In the course of appeal hearing, Ld. Advocate for the appellant/plaintiff has argued that once the Court has held that there is a cause of action for the suit, it should not have dismissed the suit by answering the Issue Nos. 4 and 5 in negative. I am unable to accept the said argument simply because cause of action to file/admit a suit is a quite different from cause of action to get a decree in a suit. Holding that plaintiff has cause of action simply means that there is some thing to decide by a civil court. To get a decree, plaintiff must have to prove the  existence  of  the  facts  pleaded in  his  favour.  In  other  words, cause  of  action to  get  a  decree  is  quite  different  aspect  then  cause  of action to file/maintain a suit for trial. The findings of Issue Nos. 4 and 5 are quite independent and not related to out come of the issue on cause of action in favour of the plaintiff. In view of discussion of Issue Nos. 1, 4 and 5 plaintiff is not entitled for any relief.           ………..  Contd…. at P/1326. It  may  be  noted  here  that  though  plaintiff  was  out  of possession, he has not filed the suit for recovery of possession either u/s 6 of the Specific Relief Act or under Article 64 of the Limitation Act on the strength of his previous possession; rather plaintiff has come up with the prayer for declaration of possessory right having no possession over the suit  land.  Plaintiff  also failed to prove any illegality  on the part  of  the 



Page 13 of 13                                  Title Appeal No. 1/2012
revenue officers i.e. the defendant Nos. 2 and 3 while converting the patta from annual  to  periodic.  In  all  view of  the  matter,  Ld.  Trial  Court  has rightly refused to grant relief to the plaintiff.27. In  the result,  I  hold that  the appeal  is  devoid of  merit  and same is liable to be dismissed with cost, which I do accordingly.

O R D E R28. Appeal is dismissed on contest with cost. The judgment and decree  dated  16/12/11  passed  by  Ld.  Trial  Court in  Title  Suit  No. 714/2006 is hereby affirmed and upheld. 29. Prepare the decree within 15 days from today accordingly.30. Send down the case record of T.S.  No.  714/2006 to learned Munsiff No. 2, Kamrup, Guwahati with a copy of this judgment and decree.Given  under  my hand and seal  of  this  court  on  this  16th day of 

January, 2013.
Dictated & Corrected by me,
      Civil Judge No. 3,                                                   Civil Judge No. 3,   Kamrup, Guwahati.                                                       Kamrup, Guwahati.


