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District:   KAMRUP.  

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

Present:- Sri S. K. Poddar, A.J.S.   Civil Judge No. 3, Kamrup, Guwahati.  
Tuesday,   the 22  nd   Day of January, 2013.  

Title Appeal No. 61/2011

Mrs. Jahanara Begum ……..……..          Appellant/plaintiff.                             -Versus-Md. Rustom Ali Bhuyan  ............                  Respondent/Defendant.
This appeal coming on for final hearing on 07.01.2013 in the presence of –Mr. M.A. Sheikh               ……      Advocate/Pleader for Appellant.Mr. D.K.Bordolai     ......               Advocate/Pleader for Respondents.And having stood for consideration to this day, the Court delivered the following Judgment:-

J U D G M E N T1. This is an appeal under Order 41 Rule 1 of the CPC has been preferred  by  the  plaintiff/appellant  against  the  judgment  and  decree dated 21/06/11 passed by learned Munsiff No. 2, Kamrup, Guwahati in Title Suit No. 382/09.2. On  receipt  of  the  appeal  memo,  notice  was  issued  to  the defendant/respondent and case record of  Title Suit  No.  382/2009 was 
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called  for.  Respondent  appeared  through  his  engaged  Advocate  and contested the appeal.                                                     ………….. Contd.  at P/23. I  have  heard  learned  advocates  for  both  the  sides,  gone through the appeal memo and the case record of Title Suit No. 382/2009. 4. The  facts  leading  to  the  TS  382/09,  in  brief,  are  that  the plaintiff,  Smti  Jahanara  Begum  had  instituted  this  suit  against  her husband, Shri Rustom Ali Bhuyan (defendant) for a declaration that the talaknama  dated  23/4/1994  executed  by  the  defendant  against  the plaintiff is illegal and inoperative in law. It is pleaded that followed by the occurrence of rape and forcible co habitation on several occasions, lastly on 18/2/1994 she was socially married with the defendant according to the  Islamic  Shariat.  During  conjugal  life,  some  problem  arose  for  ill-treatment to her and as such she has instituted a maintenance proceeding under section 125 of the Cr.P.C. against the defendant before the Family Court at Kamrup. During pendency of the said maintenance proceeding, she received copy of the impugned Talaknama; whereby the defendant allegedly divorced her on 23/4/1994. It is further pleaded that even after execution  of  aforesaid  alleged  talaknama,  the  defendant  maintained sexual relationship with the plaintiff on many different occasions and by his conduct,  the defendant had not acted upon the said talaknama and continued to maintain relationship with the plaintiff as husband and wife. It is further pleaded that the Hon’ble Family Court considered the validity of  the  aforesaid  talaknama  and  vide  its  judgment  and  order  dated 30/9/2003  in  the  aforesaid  maintenance  proceeding  allowed maintenance in favour of the plaintiff at the rate of Rs. 500/- per month. Plaintiff  has  further  pleaded  that  she  also  preferred  a  petition  for enhancement of the said maintenance and on rejection of the said prayer, she preferred a criminal revision before the Hon’ble Gauhati High Court and the same is pending for disposal. It would be pertinent to mention herein that the said proceeding for maintenance under section 125 CrPC reached the Hon’ble Supreme Court of India.  The plaintiff  also pleaded that the said “talaknama” is not binding upon her as the defendant had not followed the procedure of “talak” as required under the Muslim Law 
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of Shariat. In view of above facts, the said talaknama does not have any validity in the eye of law.                                                   ………….. Contd.  at P/3Hence  the  suit  to  declare  that  the  said  talaknama  is  invalid  and inoperative in law; consequently she is still the legally married wife of the defendant. 5. The defendant has contested the aforesaid suit by filing writ-ten statement stating interalia the suit is not maintainable in a civil court in view of bar created under family Act, after remand of the matter from Hon’ble  Supreme  Court  of  India,  Family  Court  vide  order  dated 30.09.2003 held that the petitioner/plaintiff is a divorcee, the present suit is barred by law of limitation. The defendant also denied the pleadings made in plaint for continuation of relationship with the plaintiff as wife and other pleadings and prayed for dismissal of the suit.6. Upon the above pleadings of both sides, Ld. Trial Court vide order dated 19/04/10 has framed a preliminary issue viz “whether this 

Court  has  got  jurisdiction  to  try  the  suit” and  upon  several adjournments, lastly on 03/06/11 heard the matter and vide order dated 21/06/11 decided the issue in negative and dismissed the suit for want of jurisdiction in view of Section 7 of Family Courts Act. 7. Against  the above judgment and decree of  dismissal  of  the suit basing on decision of preliminary issue,  the plaintiff  has preferred the instant appeal on the following amongst other grounds :-
a) That the Ld. Trial Court misread and misinterpreted Section 7  

and 8 of the Family Courts Act;

b) That the Ld. Trial Court has misread the relief sought for in the  

suit which is completely a suit  for declaration of the Talaknama as  

illegal and non-operational;

c) That Ld. Trial Court has misread Section 9 of the Code of Civil  

Procedure;

d) That the jurisdiction of Civil Court cannot be curtailed without  

express bar;

e) That the impugned judgment and decree is self contradictory  

because the marriage between the parties is admitted but suit is not  
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entertained  holding  that  matrimonial  status  was  a  question  to  be  

decided;                                                                        ………….. Contd.  at P/4

f) That the legality of marriage was improperly made an issue by  

Ld. Trial Court;

g) That the Ld. Trial Court came to wrong finding on Talaknama  

as a document in the eye of law;

h) That the preliminary issue cannot be framed without framing  

other issues;

i) That  the  Ld.  Trial  Court  arbitrarily  imposed  cost  on  the  

plaintiff/appellant who is a poor woman living on maintenance paid  

by the defendant/respondent. 
POINT FOR DETERMINATION :-8. (i) Whether the findings of Ld. Trial Court is just and proper orneed any interference in this appeal.9. In  the  course  of  argument,  Ld.  Advocate  for  the  appellant while  reiterating  the  grounds  taken  in  the  appeal  memo  has  mainly argued that framing of a preliminary issue without framing other issues is illegal  and as such,  the entire  findings on that issue should be held as illegal and perverse. To substantiate his submission, Ld. Advocate for the appellant has relied on the reported case of 2011 (1) GLT 133 (Supreme Enterprise Vs. ACE 3 Marketing and Ors). 10. On  the  other  hand,  Ld.  Advocate  for  the  respondent  has vehemently objected on the submission and stated that the preliminary issue was framed on 19/04/10 and the matter was ultimately heard on 03/06/11 and during the period of above 14 months, no challenge was made  to  framing  of  preliminary  issue  without  framing  other  issues. Moreover,  even  if  the  Court  hold  that  framing  of  preliminary  issue without framing other issues is not in accordance with law, yet appellate Court has ample power OR 41 R 33 to pass any order. It is further argued that in the event of holding that the Ld. Trial Court has rightly held the issue in negative, there would be no purpose to remanding the matter for framing all the issued born out of pleadings and then to pick up the issue of  jurisdiction  as  said  matter  is  a  pure  question  of  law.  As  such,  the 
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objection in framing of  preliminary issue without framing other  issues should not be allowed at this stage.                            ………….. Contd.  at P/5It  has  also  been  pointed  out  by  referring  the  appeal  memo,  that  the instant  appeal  is  preferred under Order 41 and no challenge has been made against the order dated 19/04/10 by which preliminary issue was framed.  So,  this  Court  should  not  go  on  legality  of  said  order  dated 19/04/10 and it should be confined to hearing the appeal under Order 41 R 1 on merit of impugned finding. 11.  I have considered the submissions of Ld. Advocate for both sides.  Hon'ble  Gauhati  High  Court  in  the  reported  case  of  Supreme Enterprise (supra) has held as follows:-

( 10 ) From a bare reading of the aforesaid provision it appears that  
Rule  1  of  Order  14  is  relating  to  framing  of  issues  and  Rule  2  
empowers the trial Court to try and pronounce the judgment on all  
issues subject to preliminary issue, if any, framed on the question of  
either on jurisdiction of the Court or a bar to the suit created by any  
for the law time being in force, fall to determine the fate of the suit  
finally.  If  a suit can be finally decided on hearing the preliminary  
issue  then  hearing  on  all  other  issues  and  pronouncement  of  
judgment on those issues is not called for. Therefore, it can be easily  
said  that  first  all  issues  have  to  be  framed  and  thereafter  the  
preliminary issue is to be taken up for trying/hearing and if the suit  
can be finally determined on decision in the preliminary issue then  
the  Court  can  postpone  the  settlement  of  other  issues.  It  further  
appears  that  power  to  decide  preliminary  issue  before  deciding  
other issues is also a discretionary power of the Court, Court may or  
may not  go  for  decision of  the preliminary  issue first  -  the  same  
being obligatory - whereas the framing of all issues including the  
preliminary issue is mandatory in nature, more so, the Court has no  
power to accept the prayer for framing preliminary issues either on  
jurisdiction of the Court or bar to suit created by any law for the  
time being in force excluding the framing of all other issues, as the  
same is not the intention of the legislature. 
( 11 ) In view of the aforesaid position, this Court is of the considered  
opinion that unless all issues including preliminary issue is framed  
in  terms  of  Order  14,  Rule  1  after  filing  and  reception  of  the  
pleadings  of  the respective  parties,  the  same being mandatory,  a  
preliminary  issue  cannot  be  framed  separately  but  once  a  
preliminary issue has been framed along with other issues then the  
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Court is under an obligation to decide the preliminary issue first and  
if  upon decision on the preliminary issue the suit  can be decided  
finally then settlement of other issues can be postponed.   …………..  
Contd.  at P/6
If the Court considers that mere decision on preliminary issue would  
not  finally  determine  the  suit  then  the  Court  can  go  for  
pronouncement of judgment on all issues.  12. From the ratio of above reported case, though it is clear that a court cannot frame a single issue without framing other issues, but the above  ration  cannot  be  applied  in  this  appeal  as  the  order  framing preliminary issue has not been challenged u/o 43 R 2 CPC. I found force in the submission of respondent side that as this is an appeal under Order 41  R  1  against  on  the  finding  of  the  preliminary  issue  only,  and  not against  the  order  of  framing  preliminary  issue  without  framing  other issues, appellate court cannot put the clock back. As such, the above ratio laid down by the Hon'ble Gauhati High Court cannot be applied in this case  and  I  propose  to  decide  the  appeal  on  its  merits  regarding  the legality and illegality  of  the findings of  the Ld.  Trial  Court on the said issue of jurisdiction. 13. While discussing the materials on record and law, Ld. Trial Court  has  quoted  the  provision  of  Section  7  and  Section  8  of  Family Courts Act and also reliefs claimed by the plaintiff in the suit. Apparently, by filing the suit,  plaintiff  has challenged the validity of the Talaknama though in Mehmmedan Law, there is  no such provision of  Talaknama. Rather by the said prayer, plaintiff has virtually challenged the legality of talak  pronounced  by  the  respondent/defendant  by  pleading  that  the defendant has not followed the procedure of pronouncing Talak as per Islamic Shariyat and also prayed for the resultant decree regarding her status as wife of the defendant. 14. Section  7  and  section  8  of  the  Family  Courts  Act,1984  is reproduced below for ready reference:
7. Jurisdiction.—(1) Subject to the other provisions of this Act,  a  
Family Court shall—
(a) have and exercise all the jurisdiction exercisable by any district  
Court  or  any subordinate  civil  Court  under  any  law for  the  time  
being  in  force  in  respect  of  suits  and  proceedings  of  the  nature  
referred to in the Explanation; and



Page 7 of 8                     Title Appeal Case No. 61/2011
(b)be deemed, for the purposes of exercising such jurisdiction under  
such  law,  to  be  a  district  Court  or,  as  the  case  may  be,  such  
subordinate civil Court for the area to which the jurisdiction of the  
Family Court extends.                                        ………….. Contd.  at P/7

Explanation.—The suits and proceedings referred to in this sub-
section are suits and proceedings of the following nature, namely:
—

(c)a  suit  or  proceeding  between the  parties  to  a  marriage  for  a  
decree of nullity of marriage (declaring the marriage to be null and  
void or, as the case may be, annulling the marriage) or restitution of  
conjugal rights or judicial separation or dissolution of marriage;
(d) a suit or proceeding for a declaration as to the validity of  a  
marriage or as to the matrimonial status of any person;
******************
********************
8. Exclusion of jurisdiction and pending proceedings.—Where a  
Family Court has been established for any area,—
(i) no district Court or any subordinate civil Court referred to in sub-
section  (1)  of  section  7  shall,  in  relation  to  such  area,  have  or  
exercise any jurisdiction in respect of any suit or proceeding of the  
nature referred to in the Explanation to that sub-section;**************** *****************15. It is seen from the above that section 7 provides for the nature of proceeding  upon  which  the  Family  Courts  would  have  the  exclusive jurisdiction to try;  and section 8 (1)  bars the  jurisdiction of  the  other courts  including  Civil  Court  in  respect  of  the  matters  upon  which  the Family  Court  would  have  the  jurisdiction  to  try  under  the  aforesaid explanation appended to section 7(1). 16. Section 7(d) of Family Courts Act provides that any matter re-lating to the status of marriage between the parties shall be within the ex-clusive domain of the Family Court. Admittedly, at Guwahati, Family Court has been constituted and since then all the matters covered U/S 7 of said Act are dealt with by Hon’ble Family Court,  Guwahati.  It  may be noted here that since 1994, the plaintiff/appellant has fighting for her rights of maintenance before the Family Court and she took her matter upto Su-preme Court and as such, she cannot be said that she was unaware of the facts and jurisdiction of the Family Court. During hearing there is no seri-ous dispute was made to the fact that matters relating marital status of a party is within the exclusive jurisdiction of a Family Court. In view of pro-
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visions of section 8 of family Courts Act, creates an exclusive bar of juris-diction of Civil Court in dealing with the matters of matrimonial affairs. 
………….. Contd.  at P/817. Ld.  Trial  Court  while  discussing  the  facts  and  law  on  this point, has rightly held that Civil Court has no jurisdiction to try the suit and properly answered the issue in negative. I find no illegality or per-versity in the said findings. As such, I have no option but to affirm the findings of the Ld. Trial Court. 18. In the result  I  held that,  this appeal  is devoid of  merit  and hence appellant is not entitled for any relief.  Considering the facts and circumstances of the case, parties are directed to bear their own costs. 

O R D E R 19. The  appeal  is  dismissed  on  contest  without  cost.  The judgment and decree passed by Ld. Munsiff No. 2, Kamrup, Guwahati in Title Suit No. 382/2009 is hereby affirmed and upheld. 20. Send down the case record of T.S. No. 382/2009 to learned Munsiff No. 2, Kamrup, Guwahati with a copy of this judgment.21. Prepare the decree within 15 days from today accordingly.Given under my hand and seal  of  this  court  on this  22nd day of 

January, 2013.
 Dictated & Corrected by me.
         Civil Judge No. 3,                                                  Civil Judge No. 3,       Kamrup, Guwahati.                                              Kamrup, Guwahati.


