
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (FTC) NO. 3,KAMRUP, GUWAHATI.
                                            Present:-    Sri S. K. Poddar, AJS,

 Additional Sessions Judge (FTC) No. 3,
                                                                Kamrup, Guwahati.

Criminal Appeal No. 14/2013 (Arising out of  Case No. 4371  C  /2008)  
      Purnima Biswas                …………..    Appellant/Accused-vs-                  Sri Pawan Deka     ……….         Respondent/Complainant           

Advocates Appeared:-Mr. J Sarma &Mr. N K. Chakravarty……………       Advocates for the Appellant.Mr. A. K. Bhuyan &Mr. M. Kalita     …                             Advocates for the Respondent.
Date of Hearing:-    08.07.2013 & 20.07.2013.Date of Judgment:-   29.07.2013.

JUDGEMENT

1. The instant appeal  arises out of  the judgement dated 19.12.2012 passed in C. R. No. 4371C /2008 under section 138 of the N. I. Act by the  learned  JMFC,  Kamrup,  Guwahati  whereby  the  appellant  has been  convicted  u/s  138  of  the  N.  I.  Act,  1881  and  sentenced  to undergo  S.  I.  of  6  months  and  to  pay  a  compensation  of  Rs. 10,80,400/- (Rupees Ten Lakh Eighty Thousand and Four Hundred) only  as  compensation  u/s  357  (3)  of  the  Code  of  Criminal Procedure, 1973.
2. The  aforesaid  case  no.  4371C  /2008  was   instituted  by  the Respondent against the appellant herein and according to him, the appellant (the accused in the trial case) had,    ………. contd… at p/2issued  a  cheque  bearing  no.  025066  dated  02.04.2008  for  the amount of Rs. 7,30,000/- in discharge of her liability to pay back the 
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debt  of  the  identical  amount.  The  Respondent/Complainant presented  the  said  cheque  to  his  banker  and  the  same  was dishonoured  for  insufficiency  of  fund  in  the  account  of  the appellant/accused.  On  receipt  of  the  information  from  the concerned  bank,  the  Respondent/Complainant  sent  the  accused appellant a notice under sec. 138 of the N. I. Act. According to the Respondent/  Complainant,  despite  receipt  of  the  said  notice,  the accused  appellant  failed  to  repay  the  loaned  amount  within  the statutory period of 15 days.

3. During  trial  Complainant  has  examined  himself  debt  or  in substantiation of his allegation and has exhibited four documents which include demand notice dated 15.07.2008 u/s 138 of the N. I. Act (Ext. 3) and photocopy of postal receipt dated 15.07.2008 (Ext. 4)(under objection).  Upon conclusion of evidence of complainant, accused /appellant was examined u/s 313 Cr.P.C.  Accused examined none.
4. The defence taken by the accused/appellant is that she did not take any  money  from the  Respondent/complainant,  the  cheque  under consideration had been stolen and she had not issued the same to the  Respondent/Complainant.  Another  point  taken  as  defence  is that she did not receive any notice u/s 138 of the N. I. Act, 1881 and the Respondent/Complainant has not been able to prove that he had sent any such notice to her making the case liable to be dismissed.
5. Upon conclusion of trial, ld. Trial court by relying on the prosecution story,  convicted  the  appeallant/accused  and  passed  the  sentence noted hereinbefore. 
6. Being aggrieved by the said judgment of conviction and sentence, accused preferred the instant appeal mainly on the ground of non-consideration of  inherent  improbability  of  the complainants  case, non-consideration of the fact that                         ………. contd… at p/3
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sending of statutory demand was not proved, non-existence of any legally enforceable debt, non mentioning of any date of giving loan and receiving cheque, self contradictory evidence etc. 

7. During  the  course  of  hearing  Mr.  Jagadish  Sarma,  ld.  Advocate appearing for the accused/appellant while drawing my attention on various part of evidence and complaint petition and exbt. 4 argued that  even  without  stepping  into  witness  box,  accused  has  been successful  in  bringing  sufficient  material  to  rebut  the  statutory presumption of section 118 and 139 of N I Act and demonstrated that while passing the impugned judgment, ld trial has committed error of law as well as misread the evidence. He also pointed that as per  complaint  the  accused  acknowledged  the  debt  by  giving  the cheque at the time of taking loan but in examination-in-chief,  the complainant  himself  admitted  that  cheque  was  given about  after one year of taking loan. Even denial by the accused in taking loan, the complainant has failed to prove the matter beyond reasonable doubt.
8. On  the  other  hand  ld.  Advocate  Mr.  A  Bhuyan  appearing  for  the complainant/respondent  argued  that  the  date  as  mention  in affidavit of evidence was typical mistake and as there is no denial to the signature on the cheque by the accused, the presumption shall follow. So far proving of photocopy of the postal slip is concerned, it was argued that accused has not raised the objection at the time of receipt  of  the  copy  of  affidavit  and  documents  and  hence  any objection taken during cross examination is not tenable in law.
9. I have perused the impugned judgement and considered submission of learned counsels for both the sides. I have also perused the other materials in the LCR.
10. It is mandatory for an offence to complete under section 138 of N. I. Act,  1881, the holder  in due course of  a cheque must  prove that cheque was issued in discharge of some legally enforceable debt or 
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liability,  it  was dishonoured on grounds including insufficiency of fund in the drawer’s account,                          ………. contd… at p/4after  receipt  of  the  information  of  such  a  dishonour,  a  notice  in writing  informing  the  drawer  of  the  cheque  of  the  dishonour coupled with a demand of payment of the cheque within one month of dishonour of cheque, the drawer of the cheque must have failed to  pay  the  cheque  amount  to  the  drawee  within  fifteen  days  of receipt  of  such  a  notice.   However  so  far  law  provides  some presumption so far legally enforceable debt is concerned u/s 139 of N I Act and bank slips showing dishonour of the cheque u/s 146 N I Act. However both the presumptions are rebuttable. It is also now settled that to rebut the presumption, an accused need not to come to witness box and he may do so by bringing material from cross-examination  of  complainant.  It  is  also  now  settled  that  once presumption  is  rebutted,  the  complainant  has  to  prove  his  case beyond reasonable  doubt.  (Manik  Lodh vs  State  of  Assam & ors, 2007(3) GLT 207). 

11. Let  me  first  take  the  point  of  sending  demand  notice.  From  the cross-examination of the P. W. 1, it becomes clear that the accused had raised objection against admissibility of Ext. 4 as the same was a  photocopy  on  the  ground  that  same  could  not  be  exhibited without satisfying the preconditions for giving secondary evidence of the document. This led to the Respondent/complainant filing a petition no. 4366 dated 30.07.2010 seeking permission to examine official  from  the  postal  department  and  consequent  order  dated 30.07.2010. From the order dated 30.07.2010 passed by the learned JMFC it transpires that the complainant was given leave to summon officer from the Postal Department for proving service of notice u/s 138 of the N. I. Act. Though the Complainant was to take requisite steps, he failed to take any such steps. Again, from the order dated 01.08.2012 it tanspires that the Complainant was given exemption 
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by the learned trial court from examining bank official by invoking section 146 of the N. I. Act.

12. The plea taken by the accused was that no such notice was sent by the Complainant whereas, said plea             ………. contd… at p/5was not accepted by the learned trial magistrate. Ld trial held that even if the plea of the Appellant/accused that she did not receive any such notice is taken on its face value but in view of the law laid down  by  the  Honourable  Supreme  Court  in  C.  C.  Alavi  Haji  Vs. Palapetty Muhammad & Anr [(2007) Cr.  L.  J.  3214],  she ought to have paid the cheque amount within fifteen days of the receipt of summons  from  the  court  and  she  having  failed  to  do  the  same, offence alleged against her was complete and she was liable to by punished in accordance with law.  
13. In  my  considered  view,  the  said  judgement  of  the  Honourable Supreme  Court  pre-supposes  sending  of  legal  notice  by  the complainant but the same was not received/retuned due to house locked, unclaimed, etc. In order to attract the interpretation given by the  Honourable  Apex  Court,  there  must  be  legally  admissible evidence that demand notice was sent to correct address and within time.  In  the  case  in  hand,  the  Complainant  has  not  been able  to prove the fact of his sending the legal notice by proving postal slip in original.  This is the mandatory requirement to have an offence of section 138 of the N. I. Act. Only after the complainant proves to the satisfaction of the court that he or she in fact had sent such a notice, plea of non receipt of the same by the accused fails to rescue him or her of the liability in case the accused fails to make payment of the cheque  amount  even  after  receipt  of  summons  from  the  trying court.  A  photocopy  of  postal  slip  is  not  admissible  in  evidence without  further  proof.  No  foundation  was  laid  for  proving  the secondary  evidence  as  required  u/s  65  of  Evidence  Act.  As delineated above, the complainant has failed to take any steps for 
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proving sending of the Ext. 3(demand notice) despite having been given  the  opportunity  for  the  same.  Just  as  a  person  accused  of having  committed  an  offence  under  section  138  of  the  N.  I.  Act cannot  be  allowed  to  take  the  shelter  of  technicality  and unscrupulous practices for avoiding liability and for frustrating the ends of justice, a complainant also                ………. contd… at p/6cannot be allowed to bypass the essential requirements of law for saddling a person with criminal liability. The complainant, despite knowledge that photocopy of the postal receipt was not admissible when objected to by the defence. The argument that objection was not raised at the time of receipt of the document is not tenable as the only right time to raise objection during cross-examination of witness  by  giving  him an  opportunity  to  reply.  The  learned  trial court  has,  therefore,  misapplied  the  aforesaid  judgement  of  the Honourable Supreme Court as the same is distinguishable in view of the facts of the case in hand.

14.  Now turning to factual aspect of the case. In his cross-examination complainant  admitted  that  he  did  not  take  any  receipt  from  the accused  after  payment  of  Rs.  7,30,000/-  which  is  not  a  small amount. PW 1 in his cross-examination admitted that the accused has no family relationship with him. It is not very easy to digest that a  tailor  lending  such  a  big  amount  will  not  ask  for  any  written receipt. He has stated in his deposition that at the time of payment of  the  said  money,  no  person  was  present  though  immediately resiling from his statement, he says that his family members were present there. Even then, he did not examine any of family members for proving the same.
15.  The other point which has been argued with force is the date on which the loan was given and the cheque was received. It is pointed out that as per complaint the accused acknowledged the debt by giving  the  cheque  at  the  time  of  taking  loan  with  a  request  to 
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present the cheque after one month. In the complaint no date was given for  giving  the  loan and the  date  on which the  cheque was presented. However, in examination-in-chief, at paragraph 4 of the affidavit,  the  complainant  deposed  that  loan  was  given  on 05.04.2007.  At paragraph 5 of  the affidavit,  complainant deposed that  on  02.04.2008  accused  gave  the  cheque  to  refund  the  loan taken from him and deposited the same for collection. No date of deposit was mentioned.                             ………. contd… at p/7Thus he contradicts himself in making the statement that he took the  cheque  under  reference  at  the  time  of  lending  money  as acknowledgment.  The  cross-examination  of  the  complainant  also shows that after giving the loan for one month, due to non return of the loan amount after one month, he make oral demands to return the  loan.  In  cross,  the  complainant  he  further  admitted  that  the mistakes as cropped up in complaint were corrected in evidence. Thus it is apparent that the evidence of the complainant is nothing but making out a new case so far date of giving loan, receiving the cheque  etc.  makes  his  evidence  doubtful  and  unreliable  without further corroboration.  This discrepancy as pointed out is sufficient to  hold  that  complainant  cannot  take  shelter  solely  on  the presumption u/s 118 and 139 of N I Act. After pointing out those anomalies in cross-examination. Complainant should have adduced further evidence to prove his case beyond reasonable doubt. 

16.   In a similarly situate fact, Hon’ble Supreme Court of India in the reported case of Vijay vs. Laxman and Anr.[MANU/SC/0125/2013/ (2013)3SCC86, as cited and relied by appellant side held as follows-
“13. Applying the ratio of the aforesaid case as also the case of K.N. Beena  
v. Muniyappan and Anr. (supra), when we examine the facts of this case,  
we  have  noticed  that  although  the  Respondent  might  have  failed  to  
discharge the burden that the cheque which the Respondent had issued  
was not signed by him, yet there appears to be a glaring loophole in the  
case of the complainant who failed to establish that the cheque in fact  
had been issued by the Respondent towards repayment of personal loan  
since  the  complaint  was  lodged  by  the  complainant  without  even  
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specifying the date on which the loan was advanced nor the complaint  
indicates  the  date  of  its  lodgment  as  the  date  column  indicates  'nil'  
although  as  per  the  complainant's  own  story,  the  Respondent  had  
assured  the  complainant  that  he  will  return  the  money  within  two  
months for which he had issued a post-dated cheque No. 119582 dated  
14.8.2007 amounting to Rs. 1,15,000/- drawn on Vikramaditya Nagrik  
Sahkari Bank Ltd., Ujjain. Further case of the complainant is that when  
the  cheque  was  presented  in  the  bank  on  14.8.2007  for  getting  it  
deposited  in  his  savings  account  No.  1368  in  Vikarmaditya  Nagrik  
Sahkari Bank Ltd.        ………. contd… at p/8
Fazalpura,  Ujjain,  the said cheque was returned being dishonoured by  
the bank with a note 'insufficient amount' on 14.8.2007. In the first place,  
the Respondent-accused is  alleged to have issued a post-dated cheque  
dated  14.8.2007  but  the  complainant/Appellant  has  conveniently  
omitted to mention the date on which the loan was advanced which is  
fatal  to  the  complainant's  case  as  from  this  vital  omission  it  can  
reasonably be inferred that the cheque was issued on 14.8.2007 and was  
meant to be encashed at a later date within two months from the date of  
issuance  which  was  14.8.2007.  But  it  is  evident  that  the  cheque  was  
presented  before  the  bank  on  the  date  of  issuance  itself  which  was  
14.8.2007  and  on  the  same  date  i.e.  14.8.2007,  a  written  memo  was  
received by the complainant indicating insufficient fund. In the first place  
if the cheque was towards repayment of the loan amount, the same was  
clearly meant to be encashed at a later date within two months or at  
least a little later than the date on which the cheque was issued: If the  
cheque  was  issued  towards  repayment  of  loan  it  is  beyond  
comprehension as to why the cheque was presented by the complainant  
on  the  same  date  when  it  was  issued  and  the  complainant  was  also  
lodged  without  specifying  on  which  date  the  amount  of  loan  was  
advanced as also the date on which compliant was lodged as the date is  
conveniently missing. Under the background that just one day prior to  
14.8.2007  i.e.  13.8.2007  an  altercation  had  taken  place  between  the  
Respondent-accused and the complainant-dairy owner for which a case  
also  had  been  lodged  by  the  Respondent-accused  against  the  
complainant's father/dairy owner, missing of the date on which loan was  
advanced and the date on which complaint was lodged, casts a serious  
doubt on the complainant's plea. It is, therefore, difficult to appreciate as  
to why the cheque which even as per the case of the complainant was  
towards repayment of loan which was meant to be encashed within two  
months,  was deposited on the date of issuance itself.  The complainant  
thus has miserably failed to prove his case that the cheque was issued  
towards discharge of a lawful debt and it was meant to be encashed on  
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the same date when it was issued specially when the complainant has  
failed to disclose the date on which the alleged amount was advanced to  
the  Respondent/Accused.  There  are  thus  glaring  inconsistencies  
indicating  gaping  hole  in  the  complainant's  version  that  the  cheque  
although  had  been  issued,  the  same  was  also  meant  to  be  encashed  
instantly on the same date when it was issued.

………. contd… at p/9

17. The ratio of above case is applicable in this case. The complainant apparently  failed  to  give  cohesive  evidence  in  the  line  of  his complaint and deviated from his original stand. While discussing the evidence eon record,  d.  trail  court  has overlooked these inherent contradictions which goes to the root of the case. 
18. In view of the above discussion, I am of the considered opinion that the  Respondent/Complainant  has  not  been  able  to  rebut  the presumption  and  thus  shifted  the  burden  of  prove  beyond reasonable doubt on the complainant in which complainant failed to prove his  case.  The complainant thus failed to prove that  he has complied  the  requirement  of  sec.  138  of  the  N.  I.  Act,  1881  by sending demand notice to the accused/appellant as well as fact of giving loan to the accused and receiving the cheque in discharge of said debt beyond reasonable doubt. 
19.While  passing  the  impugned  judgment.  Ld.  Trial  court  has  not considered  the  evidence  and  law  in  proper  perspective  and resulting to miscarriage of justice. The complaint ought to have been dismissed bu acquitting the accused form the charges.
20. In the result, I found merit in the appeal. The impugned judgement is not sustainable thus set aside.  The Appellant/accused Purnima Biswas is acquitted from charge u/s 138 of the N. I. Act, 1881 and set at liberty.
21.  However the bail  bonds executed by the accused and her surety before ld Trial  court stands extended for another six  months u/s 437A Cr.P.C.
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22. Send back the LCR with a copy of this judgment. 
23. Parties to bear their respective costs.
24. Appeal is disposed on contest.Given under my hand and seal of this court on this the 29 th day of July, 2013.                                                                                                                Addl. Sessions Judge (F. T. C.) No. 3Kamrup, Guwahati.


