
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (FTC) NO. 3,KAMRUP, GUWAHATI.
                                                 Present:-    Sri S. K. Poddar, AJS,

 Additional Sessions Judge (FTC) No. 3,
                                                                     Kamrup, Guwahati.

Criminal Appeal No. 37/2013 (Arising out of  Case No. 979  C  /2010)  
      Sri Gokul Kakati Bayan         …………..    Appellant/Accused-vs-                  Rokeya Begum     ……….                Respondent/Complainant           

Advocates Appeared:-Mr. Ziarul Kamar &Mr. P. Barthakur ………………             Advocates for the Appellant.Mr. A. Biswas &Mr. Goutam Kakoti ……..                   Advocates for the Respondent.Date of Hearing:-   15.06.2013.Date of Judgment:-   09.07.2013.
J U D G M E N T1. This  appeal  U/S 374 of  Cr.P.C.  is  preferred by the accused/ appellant Sri Gokul Kakati Bayan against the conviction and sentence vide judgment  and  order  dated  17.01.2013  passed  by  Learned  Judicial Magistrate First Class, Kamrup, Guwahati in Case No. 979c/2010. 2. By the impugned judgment and order, the appellant/accused was held guilty for the offence U/S. 138 of the N. I. Act and sentenced to undergo  S.I.  for  1  (one)  year  and  also  to  pay  Rs.  3,72,000/-  as compensation to the complainant.3. On admission of the appeal for hearing, records of trial court was  called  and  pending  disposal  of  this  appeal,  the  execution  of  the sentence was stayed. Notice was issued to respondent/complainant, who appeared  through  his  engaged  advocate  and  contested  the  appeal  by supporting the impugned judgment.                    ……. Contd.. at Page/2
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4. I have heard both the sides on the appeal at length and gone through the trial court record. 5. The brief facts of complaint Case No. 979C/2010 are that the accused had taken a loan of Rs. 3,00,000/- (three lakhs) from her and in discharge  of  the  aforesaid  debt,  accused has  issued one cheque  of  Rs. 3,00,000/- towards discharge of his above legally enforceable debt. It was further alleged that on deposit of the said cheque for collection through her banker, the cheque was returned unpaid on 09.02.2010 with cheque return memo showing the ground of insufficient funds. On getting back the cheque, on 12.02.2010, the complainant sent legal notice of demand and same was duly received by the accused on 18.02.2010. In spite of this,  neither payment was made nor was any reply sent denying his liability. Hence the complaint u/s 138 of N I Act.6. The accused contested the said case by pleading not-guilty to the  offence  u/s  138  N  I  Act  as  explained  to  him.  During  trial,  the complainant  examined  4  witnesses  including  her  and  proved  several documents.  On  completion  of  prosecution  evidence,  accused/appellant was examined u/s 313 Cr.P.C. Accused did not adduced any evidence. 7. Defence case as unfolded during cross-examination, 313 Cr.P.C examination in brief is that for purchase of land he has some dealing with Advocate Ritul Kalita for purchase of land and as insisted by said Ritul Kalita gave the cheque of Rs. 3,00,000/- in the name of complainant but never took any loan from the complainant. It was also pleaded that the said  cheque was  misused by converting  a  instrument  of  repayment  of purported  debt  which  never  exists  and  hence  accused  has  no  legally enforceable liability towards the complainant.8. Upon consideration of  the materials  on record and hearing the  argument  of  both  the  sides,  learned  trial  court  found  the  accused guilty for the offence U/S 138 N. I.  Act and convicted him for the said offence and passed the sentence as stated in earlier paragraphs. 9. Against  the  above  findings  of  conviction  and  sentence,  the accused has preferred the instant appeal with a prayer to set aside the 
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impugned judgment of conviction and sentence   ……. Contd.. at Page/3mainly on the grounds that learned trial court has failed to appreciate the evidence in proper perspective, failed to consider the defence plea that no notice  was  received  by  the  accused  personally  and  as  such  he  was deprived of  his  right  of  denial  at  first  instance,  learned trial  court  has failed to consider that the complainant has no such financial capacity to pay such a huge amount to the accused, that by way of cross-examination the accused has been able rebut the statutory presumption available to complainant u/s 118 & 139 of NI Act, that non taking of bond/hand note for the loan to an unknown person is neither probable nor reliable etc..   10. During  appeal  hearing,  learned  advocate  for  the  appellant mainly  concentrated  his  arguments  on  the  grounds  as  stated  above. Learned  advocate  for  appellant  has  also  placed  his  reliance  in  the following reported cases; 
(i) Amzad Pasha v. H.N. Lakshmana [(2011) Cri LJ 552], 
(ii) Sunil Kr. S. Gupta vs. State of Maharatsra [ 2011 Cri LJ 705]
(iii)    M B Rajsekhar vs. Savithramma [2012 Cri LJ 1463 KARN]

           (iv)    S C Trvedi  vs. M G Sanghvi. [2012 Cri LJ 2897 GUJ]
           (v)     Kumar Exports –vs- Sharma Carpets [ (2009) 2 SCC 513]

(vi)    Raj Kumar Khuran Vs State of Delhi [ (2009) 6 SCC 732]11. In reply, ld. Advocate for the respondent has argued that the presumption u/s 139 is a legal presumption and court shall have to presume  unless  rebutted  and this  case  the  fact  of  admission in  cross-examination  has  rightly  been  taken  in  account  by  learned  trial  court. Learned advocate  for  respondent  further  argued  that  the  plea  of  non-receipt of the statutory notice by the accused inspite of proof of service of notice in his office is not tenable in law. It is also argued that accused/ appellant has failed to rebut the presumption of law even on the standard of  “preponderance  of  probability”  and  not  that  of  proof  beyond reasonable doubts. It was also argued that the defence plea of ‘giving the cheque  to  Advocate  Ritul  Kalita  for  purchasing  land’ was  nothing  but fancy story and inconsistent with the clear admission of giving cheque in the name of complainant. Learned advocate for appellant has also placed his reliance in the following reported cases;

javascript:__doPostBack('MainResult1$rptResults$ctl04$lnkTitleHead','')
javascript:__doPostBack('MainResult1$rptResults$ctl04$lnkTitleHead','')
javascript:__doPostBack('MainResult1$rptResults$ctl00$lnkTitleHead','')


Page 4 of 13                    Criminal Appeal No. 37/2013

1. Indranil Adhikary -vs- State of Assam [(2013) 3 GLR 155].
2. Rangappa vs Sri Mohan [AIR 2010 SC 1898], ……. Contd.. at Page/4
3. Hiten P. Dalal Vs. Bratindranath Banerjee [(2001) 6 SCC 16], 
4. K. N. Beena Vs. Muniyappan and Anr [(2001) 8 SCC 458], 
5. Manik Lodh -vs- State of Assam [2007 (3) GLT 207]
6. K. Bhaskaran vs Sankaran Vaidhyan Balan [(1999) 7 SCC 510]
7. C.C. Alavi Haji v.Palapetty Muhammed [(2007) 6 SCC 555]12. I have considered the submission of both the sides both the fact and law. Before proceeding further for re-appreciation of evidence on the grounds taken by appellant, I would like to note that there is no denial to the fact that the cheque in question belonged to accused, issued by the accused in the name of payee and amount in his own handwriting and also bear his signature. Accused has taken the plea that he had given the cheque to  Ritul  Kalita,  an advocate  by profession for  purchasing some land and at his direction he wrote the name of complainant. There is also no  denial  to  the  fact  that  the  said  cheque  was  presented  by  the complainant for collection through his banker and due to insufficiency of fund in the bank account of the accused, the cheque got dishonoured. On receipt of summons of the case, the accused has not deposited the cheque amount in court with a prayer of discharging him from the case.13. The points in dispute are (i) whether complainant has given a loan of Rs. 3,00,000/- to the accused, (ii) whether accused has issued the cheque of Rs. 3,00,000/- to the complainant in discharge of any debt or gave the cheque to Ritul  Kalita by writing the name of complainant as payee (iii)  Whether the accused received the statutory of  demand, (iv) Whether the complainant is entitle to take the help of presumption and (v) whether the accused has been successfully rebutted the presumption of law. 14. It may be worth mentioning that the accused appellant has also faced trial of 2 other cases u/s 138 N I Act (case No. 980C/2010 & 1071C/2010)  being  filed  by  Firuz  Choudhury  and  Rokeya  Islam,  with similar  story  of  giving  loan  of  2,50,000/-  and  Rs.  3,00,000/-,   and  in discharge of debt, accused has given cheques for said amount which were also  bounced.  Both  the  cases  proceeded  simultaneously  with  the complaint case under appeal  and disposed by same court with similar 
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result. The appeals of the said cases vide                    ……. Contd.. at Page/5Criminal  Appeal  No.  35/2013  and  36/2013  were  also  heard simultaneously with this appeal. I have the privilege of going through the case record of said case for disposal of those appeal arising out of that conviction as urged by learned advocate for appellant.15. In the present case in hand, learned trial court has proceeded to decide the case by framing the following points for determination of the case before him---
i. Whether  the  accused  had  issued  cheque  bearing  No.  014829  dated  

25.08.2009 for Rs. 3,00,000/- drawn on HDFC Bank, Christian Basti, Guwa-
hati in favour of the complainant in discharge of a debt/liability?

ii. Whether the said cheque was dishonoured on presentation for insufficient  
funds?

iii. Whether a valid notice u/s 138 of N I Act was served upon the accused and  
accused failed to pay the money as demanded within 15 days of receipt of  
notice?16. The formulation of above points shows that learned trial court has  proceeded  in  right  direction  for  determination  of  the  material  on record point wise and on this count no prejudice was caused to either side. 17. In respect of Point (i) and (ii), learned trial court after detail discussion on material as proved by complainant held that the accused took  a  loan  of  Rs.  3,00,000/-  (three  lakhs)  from the  complainant  and towards repayment of said loan, accused had issued the aforesaid cheque against a legally enforceable debt. Let me first go through the law on this aspect in view of the fact of  issuance of  cheque to complainant by the accused. 18. In  the  reported  case  of  Manik  Lodh  (supra)  in  respect  of 
“presumption” Hon’ble Gauhati High Court by placing reliance on several case laws of Hon'ble Supreme Court of India including the reported case Hiten P. Dalal (supra) and K. N. Beena Vs. Muniyappan (supra) held that --

“( 20 ) To sum up, when a person holds a cheque, Section 139 makes  
it, as already indicted above, obligatory for the Court to presume that  
the holder of  the cheque has received the cheque for discharge,  in  
whole or in part, of a debt or other liability.” 19. Hon'ble  Supreme  Court  of  India  in  the  reported  case  of 
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Rangappa vs S mohan (supra) held that -------           ……. Contd.. at Page/6

“14.  In  light  of  these  extracts,  we  are  in  agreement  with  the  
respondent-claimant that the presumption mandated by Section 139  
of the Act does indeed include the existence of a legally enforceable  
debt or liability.”20. In  view  of  above  legal  principle,  it  is  clear  that  the complainant is put in a better platform in a trial u/s 138 N I Act cases as he is armed with section 118 and 139 of N I Act for having presumption of legally enforceable debt,  once he is able to prove the fact of  receipt of cheque from the accused in a legal manner. In the case in hand as stated earlier,  accused  has  admitted  the  fact  of  issuance  of  cheque  to complainant but for a different purpose than the complainant pleaded.21. While drawing such presumption, law is also now well settled that the presumption u/s 118 and 138 of N I Act is rebuttable and to rebut accused need not to stand in witness dock. In a given case he may do so by bringing some material from cross-examination of the complainant. 22. Hon'ble Supreme Court of India in the reported case of  Raj Kumar Khuran Vs State of Delhi [MANU/SC/0727/2009 /(2009) 6 SCC 732] held that ……..
“10. A bare perusal of the aforementioned provision would clearly go  
to show that by reason thereof a legal fiction has been created. A legal  
fiction, as is well known, although is required to be given full effect,  
has its own limitations. It cannot be taken recourse to for any purpose  
other than the one mentioned in the statute itself.”23. Hon'ble Gujrat High Court in the cited case of S C Trvedi  vs. M G Sanghvi. [MANU/GJ/0362/2012/2012 Cri LJ 2897 GUJ] held that…
“10.  It  is  settled proposition that presumption under Section 139 of  
the Act is a rebuttable presumption and standard of proof for doing  
so is that of preponderance of probabilities. Therefore, if the accused  
is  able  to  raise  a  probable  defence  which  creates  doubts  about  
existence of legally recoverable debt or liability, prosecution can fail.  
In  order  to  raise  probable  defence,  the  accused  is  not  required  to  
enter into witness box or lead evidence. The accused can rely on the  
materials submitted by the complainant. If the accused is able to raise  
a probable defence and the complainant fails to prove that the cheque  
was given towards discharge of existing recoverable debt or liability,  
the prosecution can fail.”24. The above principle of law has been consistently followed by 
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the Court in India and there is no doubt that the    ……. Contd.. at Page/7accused  may  rebut  the  presumption  by  bringing  material  and  the standard of proof will at the scale of preponderance of probabilities. But the  question  remains  what  should  be  treated  as  sufficient  material  to rebut more so accused did not enter into witness box by giving a chance to the complainant for testing the veracity of defence plea.25. In  the  reported  case  of  Manik  Lodh  (Supra)  in  respect  of 
“rebuttal of presumption” Hon’ble Gauhati High Court held that ---  

( 20 ) ***** When a presumption of fact is raised, the liability of the  
accused is treated to have been discharged if the explanation offered  
by  the  accused  is  reasonable  or  probable.  But  in  the  case  of  
presumption of law, the accused has the onus of showing not only that  
his  explanation  is  reasonable  and  probable,  but  also  that  his  
explanation  is  a  true  one.  The  expression  "unless  the  contrary  is  
proved",  which  occur  in  Section  139,  makes  it  clear  that  the  
presumption  has  to  be  rebutted  by  proof  and  not  by  a  mere  
explanation, howsoever plausible such an explanation may be. A fact  
is  said  to  be  proved,  I  may  recall,  when  its  existence  is  directly  
established,  or  when,  based  on  the  materials  placed  before  it,  the  
Court  finds  its  existence  to  be  so  probable  that  a  reasonable  man  
ought to act on the supposition that it exists. 
( 21 ) The question, now, is as to how to discharge the burden to prove  
that the explanation, offered by the drawer, is true. This can be done  
either  by  eliciting  materials  from  the  cross-examination  of  the  
complainant and his witnesses or by adducing defence evidence, for,  
in a given case, the defence may be able to succeed in eliciting, during  
the  course  of  cross-examination  of  the  prosecution  witnesses,  
sufficient evidence, on record, showing that the explanation offered by  
the  accused  is  such  that  a  prudent  man  ought,  under  the  
circumstances of the particular case, to act upon the supposition that  
it exists.”26. In the reported case of Indranil Adhikary -vs- State of Assam (2013) 3 GLR 155 in respect of “ rebuttal of presumption” Hon’ble Gauhati High Court held that --
“ This is the reason that the accused persons have given the scope to  
rebut presumption by way of projecting a case of payment against  
debt. This is the reason that the accused have been given the scope to  
rebut the presumption by way of projecting a plausible defence case  
during the cross-examination of complainant and its witnesses or on  
the basis of materials on record. It is not mandatory for an accused to  
stand in the dock to prove its alibi since standard of proof the case of  
the accused is only that of  “preponderance of probability”  and not  
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that of proof beyond reasonable doubts.        ……. Contd.. at Page/8
At the same time putting up a fancy story, without any substance, as a  
defence is not sufficient to discharge the burden that the cheque was  
not issued against any debt or liability.”27. Hon’ble Supreme Court of India in the reported case of  M/S. Kumar Exports –vs- M/S. Sharma Carpets [AIR 2009 SC 1518/(2009) 2 SCC 513]  while discussing the effect of presumption also laid down the law as to what amounts to rebuttal and the effect of non-rebuttal by the accused on the following words………….

“11.  *********  At  the  same  time,  it  is  clear  that  bare  denial  of  the  
passing of the consideration and existence of debt, apparently would  
not serve the purpose of the accused. Something which is probable has  
to be brought on record for getting the burden of proof shifted to the  
complainant. To disprove the presumptions, the accused should bring  
on record such facts and circumstances, upon consideration of which,  
the court may either believe that the consideration and debt did not  
exist or their non-existence was so probable that a prudent man would  
under the circumstances of the case, act upon the plea that they did not  
exist.  Apart from adducing direct evidence to prove that the note in  
question  was  not  supported  by  consideration  or  that  he  had  not  
incurred  any  debt  or  liability,  the  accused  may  also  rely  upon  
circumstantial  evidence and if  the circumstances  so  relied upon are  
compelling, the burden may likewise shift again on to the complainant.  
The  accused may also  rely  upon presumptions  of  fact,  for  instance,  
those  mentioned  in  Section  114  of  the  Evidence  Act  to  rebut  the  
presumptions  arising  under  Sections  118  and  139  of  the  Act.   The  
accused has also an option to prove the non-existence of consideration  
and debt or liability either by letting in evidence or in some clear and  
exceptional cases, from the case set out by the complainant, that is, the  
averments in the complaint, the case set out in the statutory notice and  
evidence  adduced  by  the  complainant  during  the  trial.  Once  such  
rebuttal evidence is adduced and accepted by the court, having regard  
to  all  the  circumstances  of  the  case  and  the  preponderance  of  
probabilities, the evidential burden shifts back to the complainant and,  
thereafter, the presumptions under Sections 118 and 139 of the Act will  
not again come to the complainant's rescue.”28. By keeping the above law in mind, when we turn to the case in hand,  as stated earlier,  the defence plea is  that he has talks with Ritul Kalita to  purchase some plot  of  land and at  the direction of  said Ritul Kalita, he has handed over the cheque to the complainant by writing her 
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name. During cross-examination of complainant    ……. Contd.. at Page/9and  said  Ritul  Kalita  except  suggestions  of  denial  failed  to  bring  any positive material which can be treated as evidence of rebuttal against the claim  of  complainant.  During  313  Cr.P.C  examinations,  accused  has pleaded  that  the  cheque  was  given  with  some  condition  and  said condition were violated. However the accused did not disclose the terms of  those conditions or even did not prove any document during cross-examination of PWs or by entering into witness box. It is also clear that even knowing the alleged violation of conditions, he has not issued any instructions to his bank for stop payment and allowed the cheque to be bounced on account of insufficiency of fund. Non disclosure of the terms of contract and the purpose of giving the cheque wither for acceptance or denial by witnesses is nothing but a fanciful story and mere explanation with any base material. The simple suggestions of denial cannot be held to be  sufficient  material  for  rebuttal  of  presumption even on prima facie scale not to speak about preponderance of probability. 29. In the course of appeal hearing learned advocate for appellant has also raised the plea of paying capacity of the complainant to pay the loan  amount  in  cash  and  that  too  on  single  introduction  to  show improbability of the complainant’s case. It a fact that complainant has no previous acquaintance with the accused but minute reading of evidence shows that accused came in contact with the accused through Advocate Ritul Kalita and his official  status as disclosed and not disputed by the accused, is sufficient for a common man to rely on the words. Giving a cheque itself proves that the complainant has no reason to doubt on the accused about his financial ability to repay. So far payment capacity of the complainant  is  concerned  there  is  nothing  on  record  to  draw  adverse inference against her. So far Income Tax rule of money limit is concerned for cash transaction is concerned it is binding on the person who is taking loan and not on the person who is giving loan. Any violation of Income Tax may be  dealt  with  by  Tax  department  and such  violation cannot  be  a ground for rejection of criminal prosecution. As such, the arguments of learned  advocate  for  appellant  cannot  be  accepted  to  treat  the  above 
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towards sufficient material for rebuttal of                ……. Contd.. at Page/10statutory presumption available to complainant.  Totality of facts shows that the complainant has proved the fact of giving loan of Rs. 3,00,000/- not  only  with  the  help  of  legal  presumption  but  also  on  the  scale  of beyond  reasonable  doubt  by  adducing  convincing  evidence  of  eye witnesses of giving loan to accused and receiving the cheque in discharge of said debt. 30. The ratio of reported case of M B Rajsekhar vs. Savithramma [MANU/KA/1224/2011/2012 Cri  LJ  1463 KARN] as  cited by appellant side is not discussed here as the said case has mainly decided the matter of a cheque issued for security. No such plea was taken in this case.31. In respect of point (iii) as formulated by learned trial court regarding service of notice, the complainant in his evidence stated that he sent the demand notice Exbt. 2 by Regd. A/D post vide Exbt. 2(i) and to prove the service, examined the postal staff as PW 4. From the material on record,  it  is  clear that the demand notice which was sent at  the office address of the accused was duly served n the said office. In the course of appeal hearing learned advocate for appellant has admitted that though the notice was served in his office but the accused has not received the same i.e. it was not personally delivered to him by his office staff and as such the essential ingredient of lodging a prosecution u/s 138 N I act was not fulfilled. To buttress his submission, learned advocate for appellant also place reliance on the following case laws.32. Hon'ble  Karnataka  High  Court  in  the  cited  case  of  Amzad Pasha v. H.N. Lakshmana [MANU/KA/0265/2010 /(2011) Cri LJ 552] held that…..
“10.  Reading  of  Section 138 of  the  Act  makes  it  clear  that  several  
factors constitute cause of action for the drawee of the cheque to file a  
complaint. The cause of action for the drawee of the cheque to file a  
complaint would arise upon failure of the drawer of the cheque to pay  
the amount covered under the cheque within 15 days from the date of  
receipt  of  the  notice  issued  by  the  drawee  making  a  demand  for  
payment of money. Therefore, the failure on the part of the drawer of  
the cheque to pay the amount covered under the dishonoured cheque  
within 15 days from the date of service of notice of demand in writing  
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on the drawer of the cheque is the ultimate factor,  .. contd.. on P/11
which gives cause of action to the drawee of the cheque to file the  
complaint.  Under  these  circumstances,  it  was  incumbent  upon  the  
complainant to have proved the service of notice on the respondent-
accused.  As  admittedly  the notice  sent  by Registered  Post  was  not  
served on the respondent-accused and since the notice sated to have  
been sent by Certificate of Posting was not properly addressed, there  
cannot  be  a  deemed  service  of  notice.  Therefore,  the  learned  
Magistrate  is  justified  in  holding  that  the  complainant  has  not  
complied with the requirement of provision of Section 138 of Act.”33. The ratio of above case is not applicable in the present case in hand on the count that demand notice was sent by registered A/D post and  at  proper  address  of  the  accused.  During  trial  accused  has  never challenged about the correctness of his address rather admitted the fact that his office might have received the notice but it was not delivered to him.  Personal  delivery  of  notice  is  not  a  precondition  of  launching prosecution u/s 138 N I act. In a 138 N I Act case sending of notice at correct address is sufficient compliance and not that the notice must be received by the drawer of the cheque.34. Hon'ble Supreme Court of India in the cited case  Sunil Kr. S. Gupta vs. State of Maharatsra [MANU/SC/0947/2010/(2010)13SCC657/2011 Cri LJ 705] held that …

“33. The complainants have denied the receipt of letter dated 3.4.1985  
written by the appellant No. 2 to the father of the deceased, referred to  
hereinabove.  However,  the  appellants  have  produced  the  
correspondence with the post office and proved the postal  stamp to  
show that the said letter had been sent by registered A.D. to Ramkishan  
Gupta (PW.8). The law in this regard is well settled.
In Gujarat  Electricity  Board  and  Anr.  v.  Atmaram  Sungomal  
Poshani MANU/SC/0200/1989 :  AIR  1989  SC  1433,  this  Court  
examined the issue regarding the presumption of service of letter sent  
by registered post under Section 27 of the General Clauses Act,  1897  
and held as under:
There  is  a  presumption  of  service  of  a  letter  sent  under  registered  
cover.... No doubt the presumption is rebuttable and it is open to the  
party  concerned  to  place  evidence  before  the  court  to  rebut  the  
presumption by showing that the address mentioned on the cover was  
incorrect or that the postal authorities never tendered the registered  
letter  to  him.... The burden to rebut the presumption lies on the  
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party challenging the factum of service.       ……. Contd.. at Page/1235. Hon'ble Supreme Court of India in the reported case of K. Bhaskaran vs  Sankaran Vaidhyan Balan & anr  (1999)  7  SCC 510/ AIR 1999 SC 3672 on the matter of service of notice held that….
“25. No doubt Section 138 of the Act does not require that the notice  
should be given only by 'post'. Nonetheless the principle incorporated  
in Section 27 (quoted above) can profitably be imported in a case  
where the sender has despatched the notice by post with the correct  
address written on it. Then it can be deemed to have been served on  
the sender unless he proves that it was not really served and that he  
was not responsible for such non-service. Any other interpretation can  
lead to a very tenuous position as the drawer of the cheque who is  
liable to pay the amount would resort to the strategy of subterfuge by  
successfully avoiding the notice.”36. The  above  case  laws  clearly  show  that  the  plea  of  non receipt of notice cannot be a ground of non-maintainability of the case of the complainant. The accused who challenges the fact of non receipt of notice, did not brought any evidence showing non delivery of notice to his office from the cross-examination of the postal officer (PW 4). Learned trial  court  has  rightly  held that  the statutory demand notice  was  duly served on the correct address of the accused and inspite of due service the accused did not bother to reply by denying his liability at first instance. Even assuming that he has not received the notice as pleaded, he could have make payment of the cheque amount within 15 days of the receipt of summons from the court and admittedly he has not done so. [C.C. Alavi Haji v.Palapetty Muhammed and Another [(2007) 6 SCC 555] As such non receipt of notice as a defence has no force.37. To sum up, from the above evidence on record, it is proved that  the  accused  has  taken  the  loan  from complainant  and issued  the cheque toward payment of legally enforceable debt. Learned trial court has rightly considered the evidence in proper perspective and arrived at a right  decision  that  the  cheque  was  issued  in  discharge  of  a  legally enforceable debt. I find no illegality in the decision of point (i) to point (iii). In the fall out of the findings of points (i) to (iii), learned trial court has correctly held the accused as guilty for the offence u/s 138 of N I Act.  
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……. Contd.. at Page/13                                                                        38. During  appeal  hearing  no  challenge  was  also  made  on  the quantum of the sentence imposed by learned trial court. On considering the quantum with the offence proved, I am of the considered opinion that learned trial court has kept proper balance in awarding sentence of S.I. for 1  (one)  year  and  also  to  pay  Rs.  3,72,000/-  as  compensation  to  the complainant  u/s  357(3)  Cr.P.C  against  dishonor  of  cheque  of  Rs. 3,00,000/-.39. Before  parting  with  the  record,  it  revealed  that  while awarding  sentence,  learned  trial  court  has  also  considered  the  fact  of compensation to complainant by calculating the time taken during trial from the date of issuance of cheque.  No default sentence was provided against the compensation which trial court should have been done. As no cross appeal is filed by complainant, I refrain myself from adding that part with compensation.40. Considering all above, I find no merit in the appeal and hence same deserves to be dismissed with cost, which I do accordingly. Appeal is dismissed on  contest  with  cost  of  Rs.  10,000/-  (rupees  ten  thousand) payable by the appellant/accused to the respondent/complainant along with compensation amount.41. Accused shall surrender before the trial court for serving out the sentence within next 30 (thirty) days. 42. Send down the case record of Case No. 979c/2010 to the court of Learned JMFC, Kamrup, Guwahati along with a copy of this judgment.43. Judgment is pronounced in the open Court. Appeal is disposed on contest with costs.Given under my hand and seal of this Court on this the 9th day of July, 2013 at Guwahati.
Additional Sessions Judge (FTC) No. 3,                  Kamrup, Guwahati.


