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HEADING OF JUDGMENT IN APPEAL

District: KAMRUP

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI

Present: Sri Jaspal Singh, A.J.S.,
Civil Judge No. 3,
Kamrup, Guwahati.

Monday, the 15th day of July, 2013.

Misc. Appeal No. 53 of 2012

Md. Makfur Rahman       ..….. Appellant/Petitioner
-Versus-

1. Shri Brojendra Ghosh
2. Shri Jitendra Ghosh
3. Shri Ashok Ghosh
4. Shri Ashim Ghosh
5. Shri Sujit Ghosh                 ....... Respondents/Opposite Parties

6. Shri Ripon Ghosh
7. Shri Sunil Ch. Ghosh              ....... Proforma Respondents/Proforma Opposite  
Parties

This appeal coming on for final hearing on 03.06.2013 in the presence 
of –

Mr. Mrinal Sarma       …… Advocate/Pleader for Appellant
Mr. M. U. Ahmed            ..... Advocate/Pleader for Respondents

And having stood for consideration to this day, the Court delivered 
the following Judgment:-

JUDGMENT

1. This Miscellaneous Appeal under Order XLIII Rule 1(r) of 
the Code of Civil  Procedure is directed against the final order 
dated 29.09.2012 passed by the learned Munsiff No.4, Kamrup, 
Guwahati, in Misc. (J) Case No. 462/2012 (in connection with 
T.S. 386/2012).

2. Before I go into the grounds of appeal, let me have a quick 
look at the respective cases of both the sides.
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Case of the Petitioner/Appellant

3. The case of the petitioner/appellant, in brief, is that he is 
the absolute owner of land measuring 1K-9L covered by Dag No. 
403 of K.P. Patta No. 452, Sahar Ulubari, Part II, Mouza Ulubari, 
Guwahati (described in Schedule A). There is a public road 10-
12  feet  wide  on  the  eastern  side  of  the  land  owned  and 
possessed by the appellant for use by the appellant as well as 
the respondents (described in Schedule B) and on the dead end 
of the road the land of respondents no. 1 to 5 is situated. On 
12.06.2012, when the plaintiff wanted to install a gate on the 
eastern  side  of  Schedule  A  land,  the  respondents  started 
objecting and asked him not to install the gate on the eastern 
side of his plot of land connecting the aforesaid public road. The 
respondent also restrained the appellant on 07.07.2012 when he 
wanted to install outlet pipe from the plot of land to the drain 
running adjacent to the aforesaid public road. This apart, the 
appellant is constructing a house over the Schedule A land, but 
the respondents have been preventing the appellant from using 
the aforesaid public road even by engaging their men and this 
has made the construction work very difficult.

Case of the Opposite Parties/Respondents

4. The  opposite  parties/respondents  filed  written  objection 
challenging the averments of  the appellant and further stated 
that  the  road in  question is  a  purely  private  road meant  for 
ingress and egress of the respondents. This fact can be easily 
recognised  from  the  NOC  issued  by  the  GMDA  vide  No. 
GMDA/LSP/62930072010/16 dated 25.10.2010 wherein it has 
been shown that the boundary on the east of the plaintiff’s plot 
of land is bounded by the road and land of respondent no. 1. 
Further,  the fact  that  the road is  a  private  road can also be 
ascertained from the sale deed of the land of respondent no. 1 
dated 05.08.1964 wherein the seller, Shri Khageswar Koch, had 
clearly mentioned that the road had been given to respondent 
no. 1 for his use. That apart the appellant has access to his plot 
of land from the road to the north of his plot of land. The trace 
map evidently does not disclose whether the path is public or a 
private one. Therefore, the respondents prayed for dismissal of 
the petition.

Impugned Order

5. In the impugned order, the learned Court below observed 
that perusal of the sale deed submitted by the respondent no. 1 
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reveals that the road in question was given to the respondents 
by the seller Shri Khageswar Koch vide sale deed No. 4415/64 
dated 05.08.1964 for their  use.  The learned Court below also 
observed that the residential land of the appellant as shown in 
Schedule A is bounded by a road on the northern side and as 
such it appears that the suit path is not the only way for ingress 
and egress of the petitioner. Based on the above observations, 
the learned Court below arrived at a decision that the appellant 
has failed to show prima facie case to go for trial.

Grounds of Appeal

6. In  the  Memo of  Appeal,  the  main  ground taken  by  the 
appellant is that the learned Court below failed to appreciate the 
fact that the road in question is a public road which would be 
evident  from  the  Trace  Map.  This  apart,  the  NOC  No. 
GMDA/LSP/62930072010/16 dated 25.10.2010 issued by the 
GMDA reflects that there is a road on the eastern side of the plot 
of land of the appellant.

Point for determination

7. The point for determination in this appeal is as to whether 
the learned Court below, while rejecting the prayer for granting 
the temporary injunction to the plaintiff/appellant vide its order 
dated  29.09.2012  passed  in  Misc.  (J)  Case  No.  462/2012 
(arising  out  of  T.S.  386/2012),  exercised  its  discretion 
arbitrarily, capriciously or by ignoring settled principles of law 
regulating grant or refusal of interlocutory injunction, and, if so, 
as to whether the said order of the learned Court below is liable 
to be interfered with and set aside.

Decision and reasons therefor

8. The admitted position as it appears from the pleadings of 
both the sides is that there is a road on the eastern side of the 
land of the appellant. The only dispute is that the appellant says 
it is a public road whereas the respondents say it is purely a 
private road. Whether the road is a public road or a private road 
of  the  respondents  is  really  a  matter  to  be  decided after  the 
hearing of the title suit pending before the learned Court below. 
The  learned  Court  below  has  reached  the  decision  that  the 
appellant does not have a prima facie case primarily on the basis 
of the sale deed No. 4415/64 dated 05.08.1964. But I have no 
hesitation to say that the decision was reached at by the learned 
Court below erroneously by exercising its discretion arbitrarily. I 
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say so as because upon perusal of the recitals of the said sale 
deed it does not reveal that the road in question was a private 
road of the respondents. As per the sale deed, the quantum of 
land sold was 1 Katha 5 Lechas and it is specifically mentioned 
that  there  is  1  Katha  5  Lechas  of  land  within  the  four 
boundaries shown in the sale deed. Thus, the said 12 feet road 
is not (admittedly) within the four boundaries as shown in the 
sale  deed.  The  sale  deed,  on  perusal,  only  reveals  that  for 
ingress and egress to the northern side a 12 feet road had been 
given. The sale deed does not say that the road was meant only 
for  the  use  of  the  purchaser.  That  apart,  the  NOC  No. 
GMDA/LSP/62930072010/16 dated 25.10.2010 issued by the 
GMDA reflects that there is a road on the eastern side of the plot 
of land of the appellant. The eastern boundary shows road and 
land of B. Ghose. The road and the land of B. Ghose have been 
separately mentioned, and it is not that the land of B. Ghose is 
only mentioned. Further, from the Trace Map, it  appears that 
the land covered by Dag No. 414 has been shown separated from 
the  road in  question.  In  other  words,  the  road and the  land 
covered by Dag No. 414 have not been shown as one single plot 
of land.

9. Due to all the aspects, as highlighted above, I am inclined 
to hold that the appellant has strong questions to be raised at 
the trial of the title suit. He has got an arguable case which can 
be decided only after hearing both the sides in course of the trial 
of  the  title  suit.  Therefore,  I  hold  that  the  appellants  have  a 
prima facie case to go for trial. Coming to the question of balance 
of convenience, I would like to say that as the appellant has a 
prima facie case to go for trial, as I have already observed, I am 
of the considered view that it would not be right to debar him 
from  using  the  road  in  question  at  this  stage,  for,  if  he  is 
restrained from using the same, that would be tantamount to 
holding at this stage itself that the said road is a private path of 
the  respondents.  This  apart,  no  irreparable  injury  would  be 
caused to the respondents if the appellant is allowed to use the 
said  road  as  the  same  has  also  been  used  by  the  proforma 
respondents admittedly.

Conclusion

10. In view of the foregoing discussion, the appeal is allowed 
on contest. The impugned order dated 29.09.2012 passed by the 
learned Munsiff No.4, Kamrup, Guwahati, in Misc. (J) Case No. 
462/2012 (in connection with T.S. 386/2012), is interfered with 
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and set aside. In the result, I direct that till the disposal of the 
Title  Suit  No.  386/2012  the  respondents  are 
injuncted/restrained  from  debarring/preventing  the  appellant 
from peacefully using the road as described in Schedule B.

11. Let the case record of Misc. (J) Case No. 462/2012 be sent 
back to the learned Munsiff  No.4,  Kamrup, Guwahati,  with a 
copy of this Judgment.

Given under my hand and the seal of this Court on this 
the 15th day of July, 2013.

        Civil Judge No. 3,
        Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.
               


