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Form No. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup

IN THE COURT OF CIVIL JUDGE NO.3, KAMRUP, GUWAHATI

Present: Shri Jaspal Singh, AJS,

Civil Judge No.3,

Kamrup, Guwahati

Monday, the 15th day of July, 2013.

Money Suit No. 310 of 2010

Amas Enterprise Private Limited..........................................Plaintiff

versus

1. Inland Road Transport Pvt. Ltd.

2. The Branch Manager, Inland Road Transport Pvt. Ltd.

      .....................................Defendants

This  suit  coming  on  for  final  hearing  on  06.06.2013  and 

01.07.2013 in presence of:–

Advocate for the Plaintiff: Shri H. Maurya 

Advocate for the Defendants: Shri M. Garodia

And  having  stood  for  consideration  to  this  day,  the  Court 

delivered the following judgment:--

J U D G M E N T

1. The  case  of  the  plaintiff  is  that  the  plaintiff  company 

purchased  stationery  items  valuing  Rs.3,52,143/-  from Shree 

Sanjay  Card  Boards  of  Kolkata.  In  normal  course,  the  above 

items were entrusted by the seller to the defendant company in 

Kolkata  to  be  consigned  and  delivered  to  the  plaintiff  in 

Guwahati.  The  consignment  note  numbers  were  8049001337 

dated  12.05.2009  and  8049001495  dated  16.05.2009.  The 
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consigned items were supposed to be delivered to the plaintiff at 

Guwahati  within  5-6  days  from  the  date  of  booking  of  the 

consignments. The plaintiff enquired through its representatives 

from  the  defendant  no.  2  from  18.05.2009  to  23.05.2009 

regarding  arrival  of  the  above  two  consignments.  The  latter 

assured the plaintiff  that as soon as the above consignments 

reach Guwahati, they would inform the plaintiff over telephone. 

On 25.05.2009, it was reported in various newspapers that on 

the  said  date  at  about  3  AM  the  godown  of  the  defendants 

situated  at  Bishnupur  in  Guwahati  had  caught  fire.  The 

plaintiff’s representative again visited the defendant no. 2 for a 

couple of days and enquired about the goods. The defendant no. 

2  eventually  informed  that  the  goods  covered  by  both  the 

consignments  have  been  burnt  and  assured  that  they  will 

compensate  the  plaintiff  by  paying  the  invoice  value  of  the 

goods.  As  asked  for,  the  plaintiff,  vide  two  letters  dated 

28.05.2009,  submitted the details  of  items covered under the 

said two consignment notes.  On account of  non-settlement of 

claims, the plaintiff submitted reminders dated 07.10.2009 and 

13.11.2009 to the defendants at Guwahati, but despite that they 

did  not  settle  the  plaintiff’s  claim.  On  10.11.2010  the 

defendants’  office  at  Guwahati,  on  request  of  the  plaintiff, 

handed over copies of Police Report (about the fire incident) and 

Fire Attendance Report. It is the contention of the plaintiff that 

the defendants being the transporter are liable to make good the 

loss suffered by the plaintiff (consignee) in relation to the goods 

covered by the above two consignment notes. Hence, this suit for 

realization  of  an  amount  of  Rs.4,17,289/-  i.e.  Rs.3,52,143/- 

being the Invoice Value of the goods and Rs.65,146/- being the 

interest.

2. In  their  written  statement,  besides  taking  the  general 

defences  regarding  maintainability,  non-joinder,  waiver, 

limitation, etc., the defendants have averred as follows:
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(1)  The entire  business affairs  of  the  suit  consignments  were 

transacted  at  their  Kolkata  office  and  therefore  the  Court  at 

Kolkata alone has the jurisdiction to try this suit. Further, on 

the top of the consignment note(s) it was mentioned that ‘court 

at Kolkata shall have only the jurisdiction to try the case’.

(2) The goods under both the consignment notes had arrived at 

destination Guwahati in sound condition on 18.05.2009 (C/Note 

No.  8049001337)  and  23.05.2009  (C/Note  No.  8049001495). 

The  plaintiff  failed  to  produce  the  consignee’s  copies  of  the 

consignment  notes  for  taking  delivery  of  the  goods.  And,  on 

25.05.2009,  accidental  fire  broke  out  in  which  the  suit 

consignments and all other goods were destroyed. 

(3) The goods were carried by the defendants at “Owner’s Risk” 

and they had arrived in Guwahati within time and in good and 

sound condition. The goods got destroyed by accidental fire and 

there was no negligence on the part of the defendants.

(4)  No notice under Section 10 of  the Carrier  Act  was served 

upon the defendants within time and therefore no liabilities are 

attached with the defendants. This apart, the defendants are not 

liable  to  the  plaintiff  for  the  loss  or  damage  to  the  goods  in 

question under Section 8 of the Carrier Act as no negligence is 

attributable to them.

ISSUES

3. Based on the pleading of the parties, the following issues 

were framed by my learned predecessor:

(1) Whether there is any cause of action for the suit?

(2) Whether the suit is maintainable in the present form?

(3) Whether the suit is bad for non-joinder of necessary parties?
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(4) Whether this Court has the territorial jurisdiction to try the 

suit?

(5) Whether the plaintiff is entitled to realize Rs.3,52,143/- being 

the invoice value of goods along with interest @ 12% p.a. with 

effect  from  28.05.2009  till  12.12.2010,  amounting  to 

Rs.65,146/-,  total  amounting  to  Rs.4,17,289/-,  along  with 

pendente  lite interest  from  the  defendants  till  the  date  of 

realization?

(6)  Whether  the  plaintiff  is  entitled  to  a  decree  or  any  other 

relief(s), the parties are entitled to?

DISCUSSION, DECISION AND REASONS THEREFOR

4. The plaintiff has examined two witnesses in support of its 

case. The defendants, on the other hand, have not examined any 

witness. I have gone through the pleadings of the parties and the 

evidence  tendered  on  record,  and  perused  the  relevant 

documents and also considered the submissions made by the 

learned advocates.

Finding upon Issue No. 1 with reasons

5. In this suit, the claim of the plaintiff (consignee) is that the 

defendants (carrier) are liable to make good the loss suffered by 

them  (i.e.  plaintiff)  owing  to  the  gutting  down  of  the 

consignments  in  fire  in  the  godown  of  the  defendants  at 

Guwahati. The claim of the defendants, on the other hand, is 

that they are not liable as because the fire broke out by accident 

and no negligence was attributable to them. In view of the rival 

claims, I am inclined to hold that there is cause of action for this 

suit. The issue is accordingly answered in the affirmative and in 

favour of the plaintiff.

Finding upon Issues No. 2 and 3 with reasons
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6. Due to want of elucidation in the written statement on the 

part of the defendants as to why the suit is not maintainable 

and as to who are the necessary parties whom the plaintiff ought 

to  have  impleaded  in  this  suit,  the  issues  in  question  are 

answered in favour of the plaintiff.  

Finding upon Issue No. 4 with reasons

7. On the consignment Notes (Ext.4 and 5), it is mentioned 

“ALL  SUBJECT  TO  KOLKATA  JURISDICTION  ONLY”.  The 

contention of the defendants is that the entire business affairs of 

the  suit  consignments  were  transacted at  their  Kolkata  office 

and therefore the courts at Kolkata alone have the jurisdiction to 

try this suit. But the contention of the defendants is not worth 

accepting. I have gone through the unreported decision of the 

Hon’ble  Gauhati  High  Court  (M  &  B  Footwear  Pvt.  Ltd.  vs. 

Dhanani Shoes Ltd., CRP 501/2010, Date of Order 09.02.2011) 

relied  upon  by  the  learned  advocate  for  the  plaintiff.  The 

consignment  notes  (Ext.4  and  5)  are  not  the  contract 

agreements  between  the  parties.  It  is  not  the  case  that  the 

parties have agreed by a contract that for resolving their dispute 

or differences the Court at Kolkata shall have the jurisdiction. 

Consequently,  mere mention of  the words “ALL SUBJECT TO 

KOLKATA  JURISDICTION  ONLY”  in  the  consignment  notes 

cannot, to my considered view, vest the territorial jurisdiction of 

this  case  to  the  Court  at  Kolkata.  Though the  consignments 

were entrusted by the consignor to the defendants at Kolkata i.e. 

at  the  Branch  Point  TARA  CH.  D,  the  defendants  were 

admittedly  required to  deliver  the consignments at  Guwahati. 

The  payment  mode  was  “To  Pay”  i.e.  the  consignee  was 

supposed to pay the freight charges including the Service Tax 

and  Education  Cess  to  the  defendants  on  delivery  of  the 

consignments  at  the  delivery  destination  i.e.  Guwahati.  This 

apart, the admitted fact is that the consignments got destroyed 

in  fire  that  broke  out  in  the  godown  of  the  defendants  at 
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Guwahati.  Further, the consequences of  non-delivery of goods 

and  non-settling  of  the  plaintiff’s  claim  ensued  at  Guwahati. 

Therefore,  it  is the Court at Guwahati  that has the territorial 

jurisdiction to try this suit. In the result, the issue is answered 

in the affirmative and in favour of the plaintiff.

Finding upon Issues No. 5 and 6 with reasons

8. Both these issues are taken up together for convenience. 

The  fire  incident  admittedly  occurred  in  the  godown  of  the 

defendants  at  Guwahati  on 25.05.2009.  It  is  the  case  of  the 

plaintiff that they submitted two letters dated 28.05.2009 (Ext. 7 

and 8) before the defendants for settlement of claims in respect 

of the two consignment notes. Thereafter, the plaintiff sent two 

reminders  dated  07.10.2009  (Ext.9)  and  13.11.2009  (Ext.10) 

before the defendants. Thereafter, the plaintiff sent letter dated 

16.11.2009  (Ext.11)  to  the  defendants  for  correction  of  the 

consignment note numbers. Thus, according to the plaintiff, all 

the  above-mentioned  letters/reminders  were  submitted  to  the 

defendants within six months from the fire incident regarding 

loss of the goods covered under the two consignment notes by 

fire,  and the said letters/reminders  may be construed as the 

notice  under  Section  10  of  the  Carrier  Act.  Though  the 

defendants  have  denied  receipt  of  the  aforesaid 

letters/reminders from the plaintiff, they have not explained how 

the round seal of  the defendant company found place on the 

said  letters/reminders.  No  suggestion  has  been  put  to  PW1 

during the latter’s cross-examination that Exts. 7, 8, 9, 10 and 

11  were  not  served  upon  the  defendants.  In  fact,  PW1  has 

reaffirmed in his cross-examination that in Ext. 7, 8 and 9 he 

had informed the defendants regarding burning of total  goods 

under two consignment note numbers.  Therefore,  I  am of the 

considered  view  that  the  plaintiff  has  substantially  complied 

with the requirement of Section 10 of the Carrier Act as regards 

giving of notice in writing of the loss or injury to the defendants. 
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As  such,  the  instant  suit  can  be  said  to  have  been  validly 

instituted and the same cannot be said to be bad for want of 

notice under Section 10 of the Carrier Act.           

9. Now, let me come to the next point for discussion as to 

whether  the defendants  are  liable  to  the plaintiff  for  the loss 

suffered due to destruction of the consignments by fire. Section 

8 of the Carrier Act provides that every common carrier shall be 

liable  to  the  owner  for  loss  of  or  damage  to  any property 

delivered  to  such  carrier  to  be  carried  where  such  loss  or 

damage shall have arisen from the criminal act of the carrier or 

any  of  his  agents  or  servants or  from  the  negligence  of  the 

carrier  or  any  of  his  agents  or  servants.  The  case  of  the 

defendants is that the goods got destroyed by accidental fire and 

there was no negligence on the part of the defendants. But the 

defendants have not adduced evidence in this suit to prove that 

the loss or damage was not owing to any negligence on the part 

of the defendants. Be it stated that Section 9 of the Carrier Act 

expressly provides that it shall not be necessary for the plaintiff 

to prove that the loss or damage was owing to the negligence or 

criminal act of the carrier, his servants or agents. As held by the 

Karnataka  High  Court  in  Assam  Bengal  Roadways 
Ltd. vs. Union of  India, AIR 1988 Kant  157,  the  burden of 

showing  that  the  loss  or  damage  that  was  caused  to  the 

property, was not owing to the negligence or criminal act of the 

carrier, his servants or agents,  will  be entirely on the carrier. 

But, the defendants have not discharged their said burden in 

the case at hand.

10. In P.K. Kalasami Nadar vs. Alwar Chettiar and Ors., AIR 
1962  Mad  44,  a  Division  Bench  of  the  Madras  High  Court 

observed  that  the  owner  of  the  goods  in  a  suit  against  the 

common carrier for loss/damages or non-delivery of articles or 

goods  entrusted  to  the  carrier  is  not  required  to  prove 

negligence;  the  reason  being  that  the  liability  of  a  common 



M . S .  3 1 0 / 2 0 1 0 P a g e  | 8

carrier  is  that  of  an  insurer;  it  therefore  follows  that 

notwithstanding that fact that there is no negligence on the part 

of the common carrier he is liable to compensate the owner of 

the goods for loss of the goods that occurred during transit. In 

the  above  decision,  the  Hon’ble  High  Court  considered  the 

question whether loss of goods by accidental fire can be said to 

be an Act of God. The Court observed that an Act of God will be 

an extraordinary occurrence due to natural causes, which is not 

the result of any human intervention and which could not be 

avoided by any amount of foresight and care, e.g. a fire caused 

by lightning;  but an accidental  fire  though it  might  not  have 

resulted  from any act  of  or  omission of  the  common carrier, 

cannot be said to be an Act of God.

11. It, thus, becomes pellucid that the defendants are liable to 

make  good  the  loss  sustained  by  the  plaintiff  owing  to 

destruction of  the consignments by fire.  It  hardly  makes any 

difference as to whether the loss was occurred during transit or 

after reached at Guwahati. The case of the defendants is that 

the consignments reached Guwahati  within time in good and 

sound condition but the plaintiff failed to submit the consignee 

copies  of  the  consignment  notes  to  take  delivery  of  the 

consignments.  But that cannot be the ground for exonerating 

the defendants from their said liability. That is a different aspect 

altogether.  It  was held by the Andhra Pradesh High Court in 

M/s Prakash Road Lines (P) Ltd. vs. H.M.T. Bearing Ltd., AIR 
1999 AP 106, that the liability of the carrier is same whether 

loss,  damage  or  non-delivery  occurred  during  transit  or  after 

goods reached their destination. It was also held that the carrier 

cannot  escape  their  liability  on  the  ground  that  the  plaintiff 

failed to collect goods within reasonable time. Assuming that the 

plaintiff  failed to  submit  consignee copies  of  the consignment 

notes to take delivery of the consignments, the plaintiff would, at 

most, be liable to pay demurrage charges as mentioned in the 
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consignment notes. The very fact that the goods were destroyed 

by fire while the same were in the custody of the defendants and 

had not been delivered as yet to the plaintiff goes to show that 

the defendants are liable to make good the loss to the plaintiff. 

The defendants have also taken the stand that the goods were 

carried “at owner’s risk” as there is a mention to that effect in 

the consignment notes, and, therefore, they are not liable for any 

loss sustained by the plaintiff  in respect of the consignments. 

But, it is needless to mention here that mere mention of these 

words in the consignment notes cannot absolve the defendants 

from their liability which is expressly provided for by the Carrier 

Act.

12. In view of the above discussion, I am inclined to hold that 

the  plaintiff  is  entitled  to  realize,  from  the  defendants,  an 

amount of Rs.3,52,143/- being the invoice value of goods under 

the  two  consignment  notes.  The  plaintiff  is  also  entitled  to 

interest on the said amount and I think an interest at the rate of 

12% per annum is proper and justified considered the facts and 

circumstances of this case. Therefore, the plaintiff is entitled to 

interest  on  the  said  amount  @  12%  p.a.  with  effect  from 

28.05.2009 till 12.12.2010 which comes to Rs.65,146/-. Thus, 

the plaintiff  is entitled to realize, from the defendants, a total 

amount of Rs.4,17,289/- as on the date of the suit. The plaintiff 

is also entitled to pendente lite and future interest on the said 

total  amount of  Rs.4,17,289/- at the rate of  12% per annum 

from the date of the suit till realization. The issues are answered 

accordingly.

CONCLUSION

13. In view of the foregoing discussion, the suit is decreed on 

contest with costs. The plaintiff is entitled to realize, from the 

defendants,  an  amount  of  Rs.4,17,289/-  (Rupees  four  lakhs 

seventeen  thousand  two  hundred  eighty  nine)  along  with 
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pendente lite and future interest thereon at the rate of 12% per 

annum from the date of the suit till realization.

14. A decree be drawn accordingly within 15 days from today 

and the case record be consigned to the Record Room.

Given under my hand and the seal of this Court on this 

the 15th day of July, 2013, at Guwahati.

Civil Judge No. 3,
        Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.
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APPENDIX

Witnesses examined by the Plaintiff:
1. Shri Rajesh Baid (PW1)
2. Shri Tilok Ch. Bora (PW2)

Documents exhibited by the Plaintiff:
1. Board Resolution dated 26.11.2010 (Ext.1)
2. Tax Invoice cum Challan No.9/09-10 dtd. 29.04.2009 (Ext.2)
3. Tax Invoice cum Challan No.14/09-10 dtd. 15.05.2009 (Ext.3
4. Consignee copy of C/Note No.8049001337 (Ext.4)
5. Consignee copy of C/Note No.8049001495 (Ext.5)
6. Newspaper cutting of “Dainik Purvoday” dated 25.05.2009 
(Ext.6)
7. Letter dated 28.05.2009 in respect of Ext.4 (Ext.7)
8. Letter dated 28.05.2009 in respect of Ext.5 (Ext.8) 
9. Reminder dated 07.10.2009 (Ext.9)
10. Reminder dated 13.11.2009 (Ext.10)
11. Letter dated 16.11.2009 (Ext.11)
12. Xerox copy of Police Report (Ext.12)
13. Xerox copy of Fire Attendance Certificate (Ext.13)  
 
Witnesses examined by the Defendants:
None

Documents exhibited by the Defendant:
None

 

Civil Judge No. 3,
        Kamrup, Guwahati.

                 

             


