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Form No. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup

IN THE COURT OF CIVIL JUDGE NO.3, KAMRUP, GUWAHATI

Present: Shri Jaspal Singh, AJS,
Civil Judge No.3,
Kamrup, Guwahati

Wednesday, the 10th day of July, 2013.

Money Suit No. 50 of 2007
Hydel 
Equipments..................................................................Plaintiff

versus

1. ABC (India) Ltd.

2. Jyoti 
Limited................................................................Defendants

This suit coming on for final hearing on 20.06.2013 in presence 
of:–

Advocate for the Plaintiff: Shri R. L. Yadav 
Advocate for the Defendants: Shri S. P. Roy

And  having  stood  for  consideration  to  this  day,  the  Court 
delivered the following judgment:--

J U D G M E N T

1. The case of the plaintiff firm is that after receiving an order 

for supply of turbine and generator from the State of Arunachal 

Pradesh  the  plaintiff  placed  an  order  to  the  defendant  no.  2 

company. The defendant no. 2 accepted the order and informed 

the plaintiff to take delivery of the goods at Baroda. The plaintiff 

requested the transporter i.e. the defendant no. 1 to send the 

rate of freight. By letter dated 12.11.2005, the defendant no. 1 

submitted  the  rate  of  freight  from  Baroda  to  Naharlagun  @ 

Rs.8.50 per kg on the charged weight (excluding other charges). 

Thereafter,  the  plaintiff  wrote  a  letter  on  25.11.2005  to  the 

defendant no. 2 informing about the arrangement made with the 



M . S .  5 0 / 2 0 0 7 P a g e  | 2

defendant no. 1 for transportation of goods. The defendant no. 2 

booked  the  said  goods  at  Baroda  vide  consignment  note  No. 

24955  dated  28.02.2006.  But  the  plaintiff  found  from  the 

consignee copy of the consignment note that columns of actual 

weight and charged weight were blank. The plaintiff contacted 

the  defendant  no.  1  at  Guwahati  office  where  a  copy  of  the 

consignment  note  duly  filled  up  was  handed  over  to  its 

representative.  It was found that the weight of  the goods was 

mentioned  as  9000  kgs  and  freight  charges  was  shown  as 

Rs.76,500/- and total value was shown as Rs.76,600/-.

2. On enquiry, the defendant no. 2 informed the plaintiff vide 

letter dated 29.03.2006 that the total approximate weight of the 

turbine  and  the  generator  was  2600  kgs.  Thereafter,  on 

persistent demands by the plaintiff to deliver the goods by taking 

freight charges at the rate of Rs.8.50 as agreed, the defendant 

no. 1 eventually reduced the freight charges to Rs.45,080/-. As 

the said rate of Rs.45,080/- was also very high and not as per 

the agreed rate,  the plaintiff  was not ready to  pay the same. 

However, as there was urgency to deliver the goods to the State 

of Arunachal Pradesh, the plaintiff had to receive the goods on 

protest by giving a cheque of Rs.43,600/- to the defendant no. 1 

with  a  protest  letter  dated  04.04.2006.  The  defendant  no.  1 

realized Rs.21,500/- as excess amount as because the actual 

weight was 2600 kgs and the total freight charge @ Rs.8.50/- 

should have been Rs.22,100/-.

3. The  plaintiff  again  engaged  the  defendant  no.  1  for 

consigning  another  material  from  Baroda  to  Itanagar.  The 

defendant  no.  1  delivered  the  said  consignment  vide 

consignment note No. 25002 dated 25.03.2006 after receiving 

payment  of  Rs.43,680/-  and  this  time  also  the  defendant 

realized  an  excess  amount  of  Rs.21,580/-.  The  plaintiff  has 

instituted  this  suit  for  realization  of  Rs.2,21,404/-  from  the 
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defendant  no.  1  and  the  said  claim  amount  includes  excess 

freight  charge  Rs.43,080/-,  interest  thereon  @  18%  p.a. 

Rs.3,324/-,  damages  for  breach  of  contract  Rs.50,000/-, 

damages for harassment and mental agony Rs.1,00,000/- and 

miscellaneous charges Rs.25,000/-.   

4. The  suit  has  been  proceeding  ex  parte as  against  the 

defendant no. 2. The defendant no. 1 contested this suit by filing 

written  statement.  Among  other  things,  the  defendant  no.  1 

averred  in  the  written  statement  that  the  rate  quoted  in  the 

letter  dated  12.11.2005  was  on  the  charged  weight  of  the 

consignment and not on the actual weight of the consignment. 

The  charge  rates  vary  with  the  space  covered  by  the 

consignment.  The  Turbine  and  the  Generator  of  the  plaintiff 

covered the truck carrying capacity of 9.00 M.T. The weight of 

2600 kgs as alleged by the plaintiff was the actual weight and 

not  the charge weight.  The defendant no.  1 charged the rate 

based on the area covered by the turbine and generator of the 

plaintiff.  In  the  consignment  note  the  defendant  no.  1  had 

mentioned FTL i.e. Full Truck Load as the charged weight based 

on the covered area of the consignment. Upon mutual settlement 

the freight charges were reduced and accepted by the plaintiff as 

such, question of excess realization by defendant no. 1 from the 

plaintiff does not arise.

Issues

5. Based on the above pleadings, my learned predecessor had 

framed the following issues:

(1) Whether the suit is maintainable in its present form?

(2) Whether the suit is barred by law of limitation?
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(3) Whether the defendant can charge freights beyond quotation 

given  vide  letter  dated  12.11.2005  given  by  defendant  to 

plaintiff?

(4)  Whether  the  defendant  has  overcharged  freights  from the 

plaintiff for carrying goods from Baroda to Arunachal Pradesh 

and if so whether the defendants are liable to refund the said 

amount with interest, damages etc.?

(5) Whether the plaintiff is entitled to realise Rs.2,21,404/- from 

the defendant with costs of the suit?

(6) What other relief(s) the parties are entitled for?

6. The  plaintiff  has  examined  two  witnesses  and  the 

defendant no.  1 has examined only one witness.  I  have gone 

through the pleadings of the parties and the evidence tendered 

on  record,  and  perused  the  relevant  documents  and  also 

considered the submissions made by the learned advocates.

Finding upon Issue No. 1 with reasons

7. The defendant no. 1 has averred in the written statement 

that the suit is not maintainable. One of the matters raised by 

the defendant no. 1 in the written statement showing the suit 

not to be maintainable is non-joinder of necessary parties.  In 

course of arguments, learned advocate for the defendant no. 1 

has  submitted  that  the  Director,  Arunachal  Pradesh  Energy 

Development Agency, was the consignee of the consignment in 

question,  as  admitted  by  PW1 in  his  cross-examination,  and 

therefore he as well as the State of Arunachal Pradesh was a 

necessary party to this suit, but the plaintiff has not impleaded 

him or the State of Arunachal Pradesh as a party in the suit.

8. A necessary party is a party without impleading whom a 

claim cannot be legally settled by court. In other words, in the 

absence of a necessary party, no effective and complete decree 
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can  be  passed  by  the  court.  There  is  no  standard  for 

determining who the necessary parties to a suit are. However, 

the  two  tests  for  determining  the  question  as  to  who  is  a 

necessary party to a proceeding are: firstly, there must be a right 

to  some  relief  against  such  party  in  respect  of  the  matter 

involved in the proceedings in question; and secondly, it should 

not be possible to make an effective adjudication in the absence 

of such a party. 

9. PW1  has  deposed  in  his  cross-examination  that  as  per 

their  agreement  with the Director,  Arunachal  Pradesh Energy 

Development Agency, they (i.e. plaintiff) were to pay the freight 

charges.  PW1 has  also  deposed  that  the  Director,  Arunachal 

Pradesh Energy Development Agency, did not raise any objection 

regarding freight charges, as because they (i.e. plaintiff) were to 

pay the freight charges. From the above statements of PW1, it 

becomes  clear  that  payment  of  the  freight  charges  was  the 

liability of the plaintiff, not of the consignee. Had the liability to 

pay the freight charges not been of the plaintiff, the defendant 

no. 1 would not have issued Ext.7 (letter dated 29.03.2006) to 

the plaintiff requesting for payment of the freight charges. This 

suit being the one for realization of excess freight charges, it is 

only the plaintiff who has the right to relief in this suit, not the 

Director, Arunachal Pradesh Energy Development Agency. As it 

is  the  case  of  the  plaintiff  that  the  defendant  no.  1  had 

overcharged the freight from the plaintiff, so it is the defendant 

no. 1 against whom the plaintiff has the right to relief in this 

suit. The plaintiff does not have any right to relief against the 

Director,  Arunachal  Pradesh  Energy  Development  Agency,  or 

against the State of Arunachal Pradesh. This apart, the presence 

of the Director, Arunachal Pradesh Energy Development Agency, 

or  the  State  of  Arunachal  Pradesh is  not  at  all  necessary  to 

adjudicate this suit effectually and completely. 
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10. Thus,  to  my  considered  view,  the  Director,  Arunachal 

Pradesh  Energy  Development  Agency,  and  the  State  of 

Arunachal  Pradesh  are  not  necessary  parties  in  this  suit. 

Therefore,  I  hold  that  the  suit  is  maintainable.  The  issue  is 

accordingly answered in the affirmative in favour of the plaintiff.

Finding upon Issue No. 2 with reasons

11. The  defendant  no.  1  has  failed  to  show as  to  how the 

instant suit is time barred though there is an averment to this 

effect in the written statement. Therefore, this issue is answered 

in the negative and in favour of the plaintiff.  

Finding upon Issues No. 3 and 4 with reasons

12. Both these issues can be conveniently discussed together 

and hence taken up together. It appears from the letter dated 

12.11.2005 (Ext.2) that the defendant no. 1 had submitted the 

rate of transportation from Baroda to Naharlagun as Rs.8.50 per 

kg on the charged weight. It also appears from the letter dated 

29.03.2006 (Ext.6) sent by the defendant no. 2 to the plaintiff 

that the approximate weight of total consignment (turbine and 

generator)  was  about  2600  kgs.  Therefore,  the  freight  or 

transportation  amount  in  respect  of  the  said  consignment 

(turbine and generator) should have been Rs.8.50/- × 2600 i.e. 

Rs.22,100/- (excluding insurance charges). But, it appears from 

the lorry copy of the consignment note (Ext.5) that the charged 

weight  of  the consignment was shown as FTL i.e.  Full  Truck 

Load  i.e.  9000  kgs  and  the  freight  charge  was  shown  as 

Rs.76,500/-. In the written statement, it has been alleged that 

the defendant no. 1 charged the rate based on the area covered 

by the turbine and generator. It is further alleged that in the 

consignment note the defendant no. 1 had mentioned FTL i.e. 

Full  Truck Load as the charged weight  based on the covered 

area  of  the  consignment.  It  also  appears  from  the  cross-
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examination of DW2 that the rate was quoted in the letter dated 

12.11.2005 (Ext.2) not on the basis of actual weight but on the 

basis of volume of the consignment to be transported. According 

to DW1, charged weight is fixed by the company on dimensions 

of the container irrespective of the fact of actual weight.

13. But, the defence taken by the defendant no. 1 that the said 

freight  charges  of  Rs.76,500/-  was  mentioned  in  the 

consignment note based on the covered area of the consignment 

is not worth accepting due to the following reasons:

(1) In the lorry copy of the consignment note (Ext.5) the actual 

weight and charged weight have both been mentioned as FTL. It 

is the contention of the defendant no. 1 that charged weight was 

different from the actual weight, so both the weights ought not 

to have been shown as FTL in the consignment note. The actual 

weight ought to have been quoted as 2600 kgs.

(2) In the letter dated 12.11.2005 (Ext.2), there is no explanation 

of  the  expression  ‘charged  weight’  and  this  has  been 

categorically admitted by DW1 as well in his cross-examination.

(3)  Though the contention of  the defendant  no.  1  is  that  the 

amount  of  freight  charge  was  mentioned  in  the  consignment 

note on the basis of dimensional weight of the consignment on 

the basis of volume, the defendant no. 1 has not submitted any 

particulars  of  measurement  and  calculation  based  on  which 

they determined the freight charge as Rs.76,500/-.  

(4) In his cross-examination, DW1 has deposed that at the time 

of  taking delivery  of  the  goods  for  consignment  they  used to 

prepare  consignment  note  by  mentioning  weight  and volume. 

But, in the consignment note No. 24955 dated 28.02.2006, there 

is no mention of the exact volume of the consignment (turbine 

and generator). Be it stated that in the consignment note there 

is  a  column  regarding  dimensions  of  consignment  (in  Cu. 
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meters)  containing  three  sub-columns of  length,  breadth  and 

height. But these columns are empty.  

(5) DW1 has admitted in his cross-examination that along with 

the quotation (Ext.2) they did not forward the copy of schedule 

showing rates on volume basis though they had the knowledge 

while  issuing the quotation that  the  same was submitted  for 

carrying turbine and generator.

(6)  DW1  has  deposed  in  his  cross-examination  that  though 

initially  charge was  made for  Rs.76,500/-  but  detecting  their 

volume  calculation  mistake  they  reduced  the  amount  to 

Rs.45,080/-.  But,  in  the  written statement  as  well  as  in  the 

evidence on affidavit of DW1, a totally contradictory statement 

has been made. It is alleged in the written statement that upon 

mutual  settlement  the  freight  charges  were  reduced  by  the 

defendant no. 1.

14. In  view  of  the  above  discussion,  both  these  issues  are 

answered in favour of the plaintiff. I am inclined to hold that the 

defendant no. 1 ought not to have charged the freight beyond 

the  rate  quoted  in  the  quotation  given  vide  letter  dated 

12.11.2005 (Ext.2). I am also inclined to hold that the defendant 

no. 1 overcharged the freight (vide consignment note No. 24955 

dated  28.02.2006)  from  the  plaintiff  for  transporting  the 

consignment  from Baroda  to  Naharlagun,  and,  therefore,  the 

defendant no. 1 is obviously liable to refund the excess freight 

amount with interest to the plaintiff.

Findings upon Issues No. 5 and 6 with reasons

15. Both these issues deal with the reliefs and hence taken up 

together for discussion. In view of my finding upon issues No. 3 

and 4,  the plaintiff  is  entitled to  refund of  the excess freight 

amount with interest in respect of consignment note No. 24955 

dated 28.02.2006 from the defendant no. 1. The freight charges 
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in respect of the aforesaid consignment (turbine and generator) 

weighing 2600 kgs  at  the  rate  of  Rs.8.50/-  per  kg  would  be 

Rs.8.50/- × 2600 i.e. Rs.22,100/- (excluding insurance charges). 

The cover (insurance) charges would be 0.75% of the total value 

of  the  consignment,  and  the  same  comes  to  Rs.5680/-. 

Therefore, the total freight charges in respect of the consignment 

(vide consignment note No. 24955 dated 28.02.2006), including 

the  charges  for  consignment  note,  should  have  been 

Rs.27,880/-. The plaintiff, on the other hand, paid an amount of 

Rs.43,600/-  to  the  defendant  no.  1  vide  cheque  No.  287164 

dated 28.03.2006 (as per endorsement in Ext.8). As such, the 

excess freight charges paid by the plaintiff to the defendant no. 1 

in  respect  of  consignment  note  No.  24955  was  Rs.43,600  – 

Rs.27,800 = Rs.15,800/-. The plaintiff is, consequently, entitled 

to refund of the excess freight charge of Rs.15,800/- from the 

defendant no. 1. The plaintiff is also entitled to interest on the 

said amount @ 18% per annum. The interest calculated at such 

rate with effect from 29.03.2006 till the date of the suit comes to 

Rs.3,475/-. In addition, the plaintiff is entitled to realization of a 

lump sum amount of Rs.25,000/- (which I think would be just 

and  reasonable)  towards  damages  from the  defendant  no.  1. 

Therefore, the plaintiff is entitled to a decree for realization of a 

sum of Rs.44,275/- from the defendant no. 1 as on the date of 

the  suit.  The  plaintiff  is  also  entitled  to  further  and  future 

interest at the rate of 18% per annum on the said amount of 

Rs.44,275/- from the date of the suit till realization.  

16. Coming  to  the  consignment  note  No.  25002  dated 

25.03.2006, the plaintiff is not entitled to any claim in respect of 

the said consignment note as because (a) the plaintiff has not 

averred in the plaint what consignment was transported vide the 

said consignment note; (b) the plaintiff has not mentioned in the 

plaint the weight of the said consignment; (c) the plaintiff has 

not  elucidated  in the plaint  as  to  how the  freight  charges  in 



M . S .  5 0 / 2 0 0 7 P a g e  | 10

respect of the said consignment should have been Rs.22,100/- 

and as to how an amount of Rs.21,580/- was paid in excess to 

the defendant no. 1 in respect of the said consignment; (d) the 

pleadings  and  the  evidence  deal  prominently  with  the 

consignment  note  No.  24955  and  very  little  with  the 

consignment note No. 25002; and (e)  the plaintiff  has not led 

any evidence as regards the particulars of the consignment note 

No. 25002 [Ext.9(2)].

Order

17. In  view  of  the  foregoing  discussion,  the  suit  is  partly 

decreed on contest with cost. The defendant no. 1 is liable to 

pay, to the plaintiff, an amount of Rs.44,275/- and also interest 

thereon at the rate of 18% per annum with effect from the date 

of the suit till realization.

18. A decree be drawn accordingly within 15 days from today 

and the case record be consigned to the Record Room.

Given under my hand and the seal of this Court on this 

the 10th day of July, 2013, at Guwahati.

Civil Judge No. 3,
        Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.
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APPENDIX

Witnesses examined by the Plaintiff:
1. Shri Deokinandan Kedia (PW1)
2. Shri Sashi Kant Pandey (PW2)

Documents exhibited by the Plaintiff:
1. Letter dated 03.11.2005 (Ext.1)
2. Letter dated 12.11.2005 (Ext.2)
3. Letter dated 25.11.2005 (Ext.3)
4. Copy of consignment note No.24955 (consignee copy) (Ext.4)
5. Copy of consignment note No.24955 (lorry copy) (Ext.5)
6. Letter dated 29.03.2006 (Ext.6)
7. Copy of Letter dated 29.03.2006 regarding reduction of freight 
(Ext.7)
8. Copy of letter dated 04.04.2006 (Ext.8) 
9. Letter dated 24.04.2006 (Ext.9)
10. Copy of Consignment Note No.25002 [Ext.9(2)]
11. Copy of demand letter dated 09.10.2006 (Ext.10)
12. Postal receipts (Ext. 11, 12)
13. A/D Cards (Ext.13, 14)
14. Bank’s letters dated 19.11.2005 and 24.04.2006 (Ext.15, 16)
15. Invoice (Ext.17)
16. Letter dated 26.04.2006 (Ext.18)
17. Letter dated 27.05.2006 (Ext.19)
18. Statement sent by defendant no. 2 (Ext.20)
19. Broucher/Booklet (Ext.21)
20. Copy of Letter dated 19.05.2006 (Ext.22)
21. Copy of C/Note No. 989810 (Ext.23)
22. Copy of Letter dated 06.04.2006 (Ext.24)  
 
Witnesses examined by the Defendant:
1. Shri Dwijen Kr. Das (DW1)

Documents exhibited by the Defendant:
1. General Power of Attorney dated 06.05.2009 (Ext. A)

 

Civil Judge No. 3,
        Kamrup, Guwahati.
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