
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE NO. 3,KAMRUP, GUWAHATI.
                                                    Present:-    Sri S. K. Poddar, AJS,
                                                                      Additional Sessions Judge (FTC) No. 3,

                                                                        Kamrup, Guwahati.

Criminal Revision No. 29/2013(Against the judgment and Order dated 28.12.2012 passed by Learned ADM, Kamrup, Amingaon in Case No. 386m /2011  u/s 145/146 Cr.P.C.)
      Smti Mamata Sutradhar and others …………..............      Petitioners.                                                        - VERSUS –      Sri Ramesh Sutradhar                         ..……                  Opposite Party.

Date of argument : 06/07/2013. Date of judgment : 24/07/2013. 
J U D G M E N T & O R D E R1. This revision u/s 397 r/w 399 Cr.P.C. is directed against the judgment  and   order  dated  28.12.2012  passed  by  Learned  Additional District  Magistrate,  Kamrup,  Amingaon  in  Case  No.  386M/2011  u/s 145/146 Cr.P.C. 2. By the impugned judgment and order dated 28.12.2012 the learned trial court was pleased to declare that the opposite party was in possession over the disputed land and directed the O/C Chhaygaon Police Station to handover the physical  possession of  the disputed land to the opposite party.3. On being highly aggrieved and dissatisfied by the impugned judgment and  order dated 28.12.2012, the petitioners have preferred the present revision on the following amongst other grounds:- 

i) that the learned Court below failed to appreciate the material facts  
of the case in its true perspective and thereby came to an erroneous  
finding in as much as from the documents available before the trial  
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Court the Opposite Party did not have any right over the disputed  
land on the expiry of late Biren Sutradhar,  ….. contd. on p/2
ii) That the learned Court below committed grave error of law  
by failing to consider the settled position of law that attachment u/s  
146 cannot be done if there is  a dwelling house over the disputed  
property,
iii) That  the  learned  Court  below  has  erred  in  law  by  not  
considering the irrelevant fact and not considering the relevant facts  
of the case, by  keeping silent as to the status of possession of the  
disputed land by the parties, 
iv) That  the  learned  Court  below  has  erred  in  law  by  not  
considering the fact  that the power of  attorney which formed the  
basis of the entire judgement became defunct as on 11.12.2012 when  
its executants died.
v) That learned Court below failed to appropriate that alleged  
dispossession was done on 14.02.2011 and the complaint was filed on  
21.10.2011 i.e. after about 9 months,
vi) That the learned Court  below has  failed to  appreciate  the  
actual position of who possessed the land at the time of filing and  
that the opposite party has not been able to prove that he has been  
dispossesed within 60 days from filing of the Section 145 petition
vii) That the impugned order is not maintainable in law as well  
as on fact, 4. Vide order dated 15.03.2013, the said revision petition was admitted and stay of the operation of impugned judgment and order was granted. Notice was issued to respondent who appeared and contested the proceeding by supporting the impugned order. The case records have also been received from trial court.5. The brief  facts of  the case u/s 145/146 Cr.P.C is that the Shri  Ramesh  Sutradhar,  the  Opposite  party  herein  was  the  registered power of attorney holder of a plot of land measuring 2 katha covered by dag  no  47,  patta  no  144,  situated  at  village  Goroimari  Satra,  mouza- Goroimari,  District–  Kamrup(R)  vide  deed  no  44  dated  14.06.2010 executed by Late Biren Sutradhar. On the strength of the aforesaid deed the opposite parties were in physical and continuous possession over the aforesaid disputed land and was also paying revenue tax thereupon. On 14.02.2011 the petitioners herein had come and forcefully occupied a part of  the  aforesaid  disputed  land  and  made  a  “ex  chalia”  house  and  has threatened the opposite  party causing apprehension of  breach of  peace 
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and  public  tranquillity.  On  receipt  of  the  petition,  learned  Court  below forwarded the said petition to the concerned police station for                …..  

contd. on p/3making an enquiry and to submit a thereon. Upon receipt of enquiry report dated 02.11.2011 showing the existence of the apprehension of the serious breach of peace and public tranquillity concerning the possession of the disputed  land,  the  learned  Court  below  being  satisfied  with  the  police reports  vide  order  dated  16.12.2011  initiated  the  proceeding  u/s  145 Cr.P.C. and also attached the disputed land u/s 146 Cr.P.C.     6. Before reverting to the moot points in case this court would like to chronologically bring into for certain relevant dates in the aforesaid case that are borne out of the records. The application u/s 145 was filed on 21.10.11 before  the  Learned  Additional  District  Magistrate,  Kamrup (Rural), Amingaon and an police enquiry was ordered on the same date. Thereafter , the Police conducted an enquiry on 02.11.2011 and placed it before  the  Learned  trial  Court  .   On  the  basis  of  which  the  trail  Court passed  the  order  dated  16.12.2011.  During  the  trial  opposite  parties entered appearance on 06.02.2012 and 04.04.2012. However, thereafter they failed to appeared in the proceeding and the case proceeded ex-parte on 09.07.2012.7. Thereafter,  the  1st party  adduced  the  evidences  of  three witnesses, including the opposite party to buttress their case. The learned trial court after considering the material on record, disposed the case by passing the impugned judgment and order dated 28.12.2012 declaring that the opposite party was in possession over the disputed land and directed the O/C Chhaygaon Police Station to handover the physical possession of the disputed land to the opposite party.8. I have gone through the entire materials on the case record and also considered the submissions of the learned counsels of both sides.9. The  moot  question  that  arises  before  this  Court  is  as  to whether  the  impugned  judgment  and  order  dated  28.12.2012  suffered from any illegality and perversity leading to miscarriage of justice.10. Section 145 and 146 confers power on Executive Magistrate to intervene  and  pass  orders  in  a  land  dispute  between  parties  only  in 
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relation to possession of the land and which has the potential to disrupt public peace and tranquillity. Any order passed by the magistrate is limited only to the extent of actual possession and                   ….. contd. on p/4declaration as to who shall be entitled to be in peacefully possession over the land until evicted in due course of law. The satisfaction of breach of public peace must also exist not only on the date of initiation but also on the date of final order and there must be specific finding on this respect.11.  The  proviso  to  Section  145  (4)  provides  an  embargo  in dispossessing any person who has actually occupied any land for a period of more than two months prior to date of initial order u/s 145 Cr.P.C. 12. Reverting back to the material available in case record for determination of the question of actual possession it is seen that in para 4 of the application u/s 145 filed by the opposite party on  21.10.11 before the  Learned Additional District Magistrate, Kamrup, Amingaon they have made a specific averment that  on 14.02.11 the opposite party had come and occupied 5 lechas and constructed  an “ek chaia house”. The fact that the opposite party has himself averred that  the revision petitioner had occupied  a  part  of  the  land  on  14.02.11  and  the  case  was  filed  on 

21.10.11  i.e  more  than  eight  months  later,  and  thus  the  same  will attract  the proviso of  section 145 (4)  Cr.P.C.  The occupation by the 2 nd party/petitioners  has  been  reiterated  in  the  police  report  and  the evidences of the witnesses of the Revision petitioner. As such apparently,  after 8 months of forcible dispossession, whether any danger of peace exist was not considered by ld. ADM in its true spirit by applying his judicial  mind. 13. While declaring possession over the entire 2 kathas of land, ld  trial  court  has  also  overlooked the  fact  as  to  what  happened  to  the possession of  the OP over a part of  the land which they have allegedly occupied by dispossessing the 1st party. This part was not discussed. There is  virtually  no  discussion as to  whether  the  illegally  occupied part  was under the possession of the 2nd party and if not, when they have vacated the land.  Admittedly there cannot be any attachment over any dwelling house. There is no dispute that the 2nd party members were the legal heirs of  Biren  Sutradhar,  who  died  after  hearing  the  arguments  but  before 
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pronouncement  of  the  judgement.  Hence  on  the  date  of  argument  the power of attorney was in fore. It might be possible that the 2nd party were in possession as family member of Biren Das.                  ….. contd. on p/514. During examination of three witnesses, and the dcouments etc. before arriving at a definite finding as contemplated u/s 145 Cr.P.C for holding possession of either party, ld. Trial Court should have considered the date of alleged dispossession and this oversight will go to the root of the matter and caused prejudice to other side in determining as to who is in actual possession of the land.  Moreover, the evidence on record do not disclose that for the alleged act of dispossession, any threat to public peace was ever exists either on the date of initiation of proceeding or on the date of evidence or even on the date of passing of the final order, which is the heart of a proceeding u/s 145/146 Cr.P.C. A private dispute between two group cannot be a subject matter of proceeding u/s 145 Cr.P.C.15. It may be noted here that during hearing on revision, much stress was given on the death of Biren Das on 11. 12.2012, but the same cannot be a ground for declaring the order as illegal. On the date of death the power of attorney may became infractuous but same will not stand in between proceeding u/s 145 Cr.P.C. 16. In the fall out of above discussion, I am of the considered opinion that impugned order suffered from illegality on the count of non-applicability of section 145 Cr.P.C in the given facts and circumstances and as such impugned judgment and order dated 28.12.2012  is set aside. The parties may agitate the matter of possession in civil courts having proper jurisdiction. 17. The revision is thus allowed on contest without costs. 18. Send  back  the  case  record  of  Case  No.  386m  /2011  to learned trial court through learned District Magistrate Kamrup, Amingaon with a copy of the above judgment.19. Both the sides are represented. Judgment is pronounced in the open Court. 20. Case is disposed on contest. Parties to bear their own costs.
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                                                                                    Addl. Sessions Judge No.3                                                                                                          Kamrup, Guwahati.  


