
IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE NO. 3,KAMRUP, GUWAHATI.
                                                  Present:-   Sri S. K. Poddar, AJS,  Additional District Judge No. 3,                                                                                Kamrup, Guwahati.

MAC Case No. 784/2007 (MAC 3228/06)

1. Mrs Samela Khatoon, (wife of the deceased)
2. Md Samsul Ali (minor son of the deceased)3. Md Suleman Ali (minor son of the deceased)4. Miss Sukuri Khatoon (minor daughter of the deceased)
5. Miss Sufia Khaatoon (minor daughter of the deceased)Village:- Burikhamal,P.O- BurikhamalP.S. -SarthebariDist.:- Barpeta, Assam   
Presently residing atSamser Ali Complex, Beharbari,P.S- BasisthaDistrict – Kamrup                      …………..       Claimants                   -vs-  1. M/S United India  Insurance Co. Ltd. (Insurer)2. Shri Ramesh Ghosh (Owner of offending vehicle)3. Shri Guddu Singh (Driver of offending vehicle)4. Md Wahed Ali (father of the deceased)5. Sushila Begum (mother of the deceased)                                                                                           …. Opposite parties

Advocate Appeared:-Bhupen Ch. Thakuria  …          Advocate  for the Claimants.Mr. S. S. Choudhury     ………….                   Advocate  for the OP No. 1.
Date of Argument:-   12.06.2013 & 20.07.2013.Date of Judgment:-    29.07.2013.

…….contd. at P/2
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J U D G M E N T1. The case of  the claimants  in brief  is,  that,  on 22.11.2005 at about  10  a.m.  while  Safian  Ali  @  Saifur  (since  deceased)  was  coming towards Basistha from Khanapara by riding his bicycle, the vehicle No. AS-25-7029 ( Truck) ,being driven in a rash and negligent manner, by the OP No. 3, knocked the deceased from the backside, resulting in the death of Safian Ali on the spot. At the relevant time, deceased was aged about 35 years  and carrying on business and cultivation wherefrom he earned a monthly salary of  about Rs. 7000/- per month. At the relevant time, the offending vehicle was duly insured with OP No. 1 and the policy was valid upto 15.02.2006 and was driven by OP No. 3 having valid driving license. Hence the  claimants,  being the  wife  and children of  the  deceased have jointly filed the instant petition u/s 166 M V Act claiming Rs. 18,00,000/- as  compensation.  The  Claimants  have  also  made  the  parents  of  the deceased as parties to the petition as OP No. 4 and 5.2. The OP No. 1, Insurance Co, in its written statement denied all the averments made in the claim petition and stated inter-alia that they had  no  information  regarding  the  accident  and  that  the  amount  of compensation claimed by the claimants is highly exaggerated and without any basis. The insurance company declined to accept the liability, if there was violation of the terms and conditions of the policy or the driver did not have valid and effective driving license. 3. Opposite Parties No. 2 and 3, did not contest the case by filling their written statement and the case proceeded ex-parte against them. OP No. 4 and 5 entered appearance through advocate and claimed that being parents, they have equal share with the claimant in this case.4. Upon the above pleadings of the parties, the following issues were framed by my learned predecessor:-
i)  Whether victim Safian Ali @ Saifur died in a vehicular accident  

that occurred on last 22.11.2005 at around 10 A.M. at Beltola , near  

Jyoti Kata under Basistha P.S in the District of Kamrup ,  Assam and  

whether the said accident occurred  due to rash and negligent driving  
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of  the vehicle No. AS-25-7029 (Truck)?            …….contd. at P/3

ii) Whether the claimants are entitled to any compensation, and if  

so to what extent and from whom recoverable?5. During trial,  in support of claim petition,  the claimant No. 1 Mrs Samela Khatoon, (wife of the deceased) examined herself as PW 1 and proved  some  documents  viz  the  Police  Report  (Exibit  1),  Post  Mortem Report  (Exibit  2) and Income Certificate (Exibit  3).   The claimants  also examined another witness namely Md Sajahan Kazi as PW 2 who was an eye witness of the incident. The opposite parties have adduced evidence of one Shri Gautam Patowary, who was the investigator for the OP No 1 and proved copy of investigation report.      6. Both the sides have submitted their written arguments. I have also heard oral arguments of both the parties and perused the materials on records.         DECISIONS AND REASONS THERE7. ISSUE NO. 1:- The claimant No. 1 in the claim petition and also in her affidavit on evidence stated that on 22.11.2005 at about 10 a.m. while Safian Ali @ Saifur (since deceased) was coming towards Basistha from Khanapara by riding his bicycle, the vehicle No. AS-25-7029 ( Truck) ,being driven rash and negligent manner, by the OP No. 3, knocked the deceased from the backside, resulting in the death of Safian Ali on the spot. PW 1 has proved  the  accident  information  report  in  Form  54  as  Exbt-1,  the  PM report Exbt-2. PW 2, who was an eye witness of the accident deposed that he saw the accident  resulting to death of  husband of  the claimant.  The evidence of DW 1 and his investigation report has also supported the fact of death in a road traffic accident by the offending vehicle. 8. So  far  negligence  of  the  driver  is  concerned,  in  this  regard, Exbt. 1, the police report clearly indicated that on the date of accident i.e. 22.11.2005, a case was registered u/s 279/ 304(A) IPC and the same was registered as PS Case No. 348/05 . No evidence has been adduced to  rebut the above facts. All these oral and documentary evidence proves the fact of death of Safian Ali @ Saifur (since deceased) in the accident resulting due to rash and negligent driving of the vehicle No. AS-25-7029 (Truck). 
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…….   Contd. at P/49. From the  evidence of the claimant side, both oral as well as documentary it can be safely be presumed that on 22.11.2005 at about 10 a.m Safian Ali @ Saifur (since deceased)  died  due in a vehicular accident caused due to the rash and negligent  driving of vehicle No.  AS-25-7029 (Truck). Therefore the issue No 1 is decided in favour of the Claimants.10. ISSUE NO. 2:- In  view  of  the  discussion  and  decision  of  the previous issue, claimants being wife and children of  the deceased and the OP No. 4 and 5 being parents of the deceased, all are jointly entitled to get compensation under the provisions of section 166 of M V Act.  11. With regards to the quantum of compensation the court has to take  into  account  essential  factors  e.g.  age  of  the  deceased,  income, dependency of claimants etc. So far age of the deceased is concerned for deciding the multiplier to be used, the claimant in her evidence stated that at the time of accident her husband was aged 35 years. In the PM Report (Exbt.  2)  age  of  the deceased has been mentioned as  35 years.  No age certificate was proved by the claimant in support of age. OP has failed to prove it to be contrary rather through the evidence of surveyor admitted the  fact.  Therefore,  it  can  safely  be  held  that  on  the  date  of  death  the deceased was aged 35 years.12. So far income of the deceased is concerned, the claimants have pleaded  and  tried  to  prove  that  the  deceased  was  earning  a  monthly income  of  about  Rs  7000/-  through  sale  of  eggs  and  cultivation.  The Claimants have also exhibited an Income Certificate (Exhibit 3) issued by the  Moujadar  which  shows  the  annual  incoeme  of  the  deceased  as 60,000/-. However, the authority issuing the said certificate has not been examined nor is it reflected in the said certificate as to how the amount has been assessed. The investigator of the OP No 1 in his report (Exibit B) has come to a finding that the income of the deceased was Rs 4,000/- but did not give any basis for his such finding. Under such circumstances this Court has been left with the onus of ascertaining the income of the deceased at the  relevant  time  of  the  accident  i.e.  2005  with  some  guess  work. Considering that the deceased was aged about 35 years and engaged in 
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business and supporting a large family,                …….   Contd. at P/5it  can fairly  concluded that  the  deceased he  could  have easily  earn Rs. 150/- per day, which was the minimum wage otherwise, was earning an amount of Rs 4500/- per month.13. So  far  the  question  of  deduction  on  account  of  personal expenses of deceased is concerned ,  ratio of  Sarla Verma (Smt) and Ors.  

reported in 2009 (6) SCC 121, is the guiding principle and same will be 1/5th (one fifth) as the deceased left behind 7 dependants i.e. his wife , 2 children and his  parents.  The monthly  income after  1/5th deduction will  be  (Rs 4500/- less Rs. 900/-)  i.e. Rs. 3600/- per month .14. As the deceased was 35 years of age,  I  hold that the proper multiplier  will  be 16  in accordance with Sarla  Verma’s  case,  that  is  the multiplier fixed for the age group of 31 to 35.15. Apart from the compensation to be calculated as above, I found force in the submission of learned advocate for the claimant for granting a lump sump amount for funeral and other incidental expenses for travelling, love and affection, loss of consortium etc. 16. Thus,  having  considered  the  facts  and  circumstances  of  the case, just and reasonable compensation is assessed as under. Loss of dependency Rs. 3600/- x 12 X 16 .. Rs  691200.00Funeral & Travelling expenses .. Rs.      6,000.00Love and affection, Loss of consortium          ..             Rs.   12,000.00                                                                    Total …. Rs 7,09,200.00.  Rounded off to     Rs 7,10,000.00/- (Rupees seven lakh ten thousand)17. Now  the  question  is  who  shall  pay  the  above  amount  of compensation. The OP No 1(insurance company) has raised an objection that  the  Driving  license  of  OP  No.  3  was  fake  and  forged.  They  have adduced evidence through their investigator,  Shri Gautom Patowary and produced a report received from the DTO Kamrup that the license in the name of OP No 3  has been issued in the name of one Md Moinul Haque and not to OP No 3. In view of the same they have claimed that there has been a breach of the terms of the insurance policy and claimed that they are not liable to pay the compensation. Let me go through the law on this point.18. From the evidence available on record, it is apparent that the 
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OP No. 3 has a D/L at the relevant time                 …….   Contd. at P/6but the insurance Company same was fake. As, the insurance company has taken the plea of violation of policy condition, the burden of proof is upon them. The investigator though proved that he has obtained the information of fake D/L of Op No. 3 from DTO office, no officer of DTO office was called as witness to testify that the D/L was issued in the name of other person. 19. Now the question arose, whether the owner has the knowledge that the driver is holding a fake license. Normally an owner of vehicle while appointing  a  driver,  is  duty  bound  to  see  the  existence  of  D/L  and  its validity by looking at the same and he need not to go for an inquiry as to the genuineness of the D/L by visiting the issuing office. Even the police making the seizure of the document including the D/L failed to detect the same, it cannot be expected that any layman can discover the fact of fake D/L. There is no evidence at all that knowing the D/L fake, he will allowed such a person to drive his vehicle. In such a situation, when the insurance company is taking the plea it became the burden of the Insurance company to  show  that  the  owner  has  knowledge  that  the  D/L  was  fake  and knowingly he allowed the driver to drove the vehicle. 20. Hon'ble  Supreme  Court  of  India  in  the  reported  case  of National  Insurance  Company Limited  v.  Swaran  Singh and Ors.  [MANU/ SC/0021/2004 : AIR 2004 SC 1531] held as follows:-
“(iii) The breach of policy condition, e.g. disqualification of driver or  
invalid driving licence of the driver, as contained in Sub-section (2)(a)
(ii) of Section 149, have to be proved to have been committed by the  
insured  for  avoiding  liability  by  the  insurer.  Mere  absence,  fake  or  
invalid driving licence or disqualification of the driver for driving at  
the  relevant  time,  are  not  in  themselves  defences  available  to  the  
insurer  against  either  the  insured or  the  third parties.  To  avoid  its  
liability towards insured, the insurer has to prove that the insured was  
guilty  of  negligence  and  failed  to  exercise  reasonable  care  in  the  
matter of fulfilling the condition of the policy regarding use of vehicles  
by duly licensed driver or one who was not disqualified to drive at the  
relevant time, (iv) The insurance companies are, however, with a view  
to avoid their liability must not only establish the available defence(s)  
raised in the said proceedings but must also establish 'breach' on the  
part of the owner of the vehicle; the burden of proof where for would  
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be on them.”                        …….   Contd. at P/721.  Hon'ble Supreme Court of India in the reported case of United India Insurance Company  vs  Lehru And Ors. (MANU/SC/0219/2003/AIR 2003 SC 1292 ) has held that 

“ 20. When an owner is hiring a driver he will therefore have to check  
whether  the  driver  had a  driving  licence.  If  the  driver  produces  a  
driving licence which on the face of it looks genuine, the owner is not  
expected to find out whether the licence has in fact been issued by a  
competent authority or not. The owner should then take the test of  
the driver. If he find that the driver is competent to drive the vehicle,  
he  will  hire  the  driver.  We  find  it  rather  strange  that  Insurance  
Companies expect owners to make enquiries with RTO's,  which are  
spread all  over  the  country,  whether  the  driving  licence shown to  
them is valid or not. Thus where the owner has satisfied himself that  
the driver has a licence and is driving competently there would be no  
breach of Section 149(2)(a)(ii).  The Insurance Company would not  
then be above of liability. If it ultimately turns out that the licence  
was  fake the  Insurance Company would  continue  to  remain  liable  
unless they prove that the owner/insured was aware or had notice  
that  the licence was fake and still  permitted that  person to  drive.  
More importantly even in such a case the Insurance Company would  
remain  liable  to  the  innocent  third  party,  but  it  may  be  able  to  
recover from the insured. This is the law which has been laid down in  
Skiandia's  Sohan  Lal  Passi's  and  Kamla's  case  We  are  in  full  
agreement with the views expressed therein and see no reason to take  
a different view.”22. Hon'ble Gauhati High Court in the reported case of New Indian Assurance Co. Ltd. vs. Lily Borah and others [2006-GLT-3-51]by following the ration of Swaran Singh (supra) and  Lehru And Ors (supra) observed that ……………….

“( 8 ) In the instant case, though the owner has not appeared before  
the learned Tribunal or before this Court despite service of notice, the  
burden cast upon the owner has been discharged by the claimants by  
exhibiting the police report. 
( 9 ) We have discussed here-in-before the eventualities. Firstly, if the  
driving licence was renewed till 20. 9. 2002 from any other office of  
DTO  in  the  country,  the  noting  of  the  Investigating  Officer  in  the  
accident report to this justifies that the driver at the relevant time had  
a  valid  driving  licence.  On  the  other  hand,  if  it  was  manipulated  
without  renewal  from  any  competent  authority,  neither  the  
Investigating Officer nor the owner could have the knowledge of such  
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manipulation  unless  otherwise  brought  to  their  notice.  There  is  
absolutely no evidence on record to                    …….   Contd. at P/8
show that the owner was aware that the driving licence of the driver  
employed  by  him was  not  renewed  after  2.  8.  93  or  the  same was  
manipulated so as to appear as valid till 20. 9. 2002.”23. As discussed earlier, the above ratios are fully applicable in the present case in hand. The argument that, as the Driver has no valid licence the insurance company is not liable to indemnify the owner is not at all acceptable.  The  alternative  argument  of  learned  advocate  of  Insurance company for PAY & RECOVER is also not applicable in the present fact and circumstances.  As  such  for  the  purpose  of  this  case  so  far  question  of satisfaction of award is concern, the driver has valid D/L on the date of accident.24. There  is  no  dispute  to  the  fact  that  at  the  relevant  time  of accident, the offending vehicle No.  AS-25-7029  (Truck) was insured with the opposite party No. 1 and had a insurance policy vide no. 130102/31/ 04/03691 which was valid upto 15.02.2006 .  As such the award as fixed above shall be payable by OP No. 1.            A W A R D25. Claimants and OP No. 4 and 5 (parents of the deceased) are jointly entitled to get Rs 7,10,000.00/- (Rupees seven  lakhs ten thousand ) only with interest @ 6% (six) p.a. from the date of filing the claim-petition, i.e. 29.12.2006 till payment from the opposite party No. 1 M/S United India Insurance Co. Ltd. 26. To  avoid  future  dispute  in  apportionment  of  the  amount  of claim  and  to  protect  the  interest  of  the  children  of  the  deceased,  it  is directed that,  out of the total awarded amount and the accrued interest thereupon,  the  parents  (the  OP  No.  4  and  5)  will  individually  get  Rs. 1,00,000/-(one lakh) each. Apart from this,  an amount of Rs. 1,00,000/- (Rupees one lakh) for each child of the deceased (Claimant No. 2 to 5) shall be kept in FIXED DEPOSIT of a Nationalized Bank till they attain the age of majority.  The remaining amount  of  award with  accrued interest  on the entire award will go to claimant No. 1 (wife) to meet her expenses and immediate need to maintain the children. 
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…….   Contd. at P/9

27. The opposite party No. 1, (M/S United India Insurance Co. Ltd), is directed to pay the total awarded amount, that principal with interest within one month from the date of this order. Given under my hand and seal of this Court on this the 29th day of July, 2013 at Guwahati.
      Additional District Judge No. 3,                  Kamrup, Guwahati. 


