
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (FTC) NO. 3,KAMRUP, GUWAHATI.
     Present:-    Sri S. K. Poddar, AJS,

 Additional Sessions Judge (FTC) No. 3,
                                                                    Kamrup, Guwahati.

Sessions Case No. 332(K)/2012 u/s 366A IPC(Arising out of  G.R. Case No. 5325/2012 & Geetanagar PS Case No. 122/2012)
State of Assam-vs-                                                      Sri Nikunja Das              …. Accused.

Committed by:- Shri S.P.Moitra,Chief Judicial Magistrate,  Kamrup, Guwahati.  
Advocate Appeared:-Mr. M.K.Sharma, Addl. P.P……………                      for the Prosecution.Ms. Anupama Dass          …   State Defence Counsel for the accused.
Date of Commitment:-      02.08.2012,Date of framing Charge:-      15.11.2012,Dates of Evidence:-  05.02.2013, 05.03.13, 03.04.13, 17.04.13, 03.06.2013Date of Examination of accused:- 13.06.2013,Date of Argument:-      26.06.2013, Date of Judgment:-       10.07.2013.

J U D G M E N T1. Prosecution case,  in brief,  is that on 25.05.2012, Sri  Nirmal Roy lodged an FIR with the O.C, Geetanagar PS alleging inter-alia that on 24.05.2013  his  daughter  RR  (name  withheld)  gone  missing  from  his house  and  during  search,  on  25.05.2012,  she  was  recovered  from  the house of Nikunja Das at Birkuchi area, where she was kept confined and upon recovery, the victim and accused Nikunja Das were handed over to 
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Noonmati PS.                                                                     ……………… Contd. on P/22. On receipt of the FIR, Geetanagar P.S. Case No. 122/2012 u/s 366A  IPC  was  registered  and  investigated  into.  During  investigation, police has recovered the victim and got her statement recorded u/s 164 Cr.P.C. On completion of investigation, the I/O has submitted charge-sheet u/s 366A IPC against accused Nikunja Das.                            3. In  pursuant  to  court  process,  accused  appeared  before  the court  and  after  complying  with  the  provision  of  section  207  Cr.P.C., learned CJM, Kamrup, Guwahati has committed the case to the court of Sessions for trial. On receipt of the case on commitment, the same was transferred  to  the  court  of  Additional  Sessions  Judge  (FTC)  No.  2  for disposal.  On  15.11.2012,  charges  u/s  366A  IPC  were  framed  and explained to the accused Nikunja Das to which he pleaded not guilty. Later on, the case was transferred to this court for disposal. 4. During trial, prosecution side examined 6 witnesses including the  victim,  informant  M/O  and  I/O.  On  completion  of  prosecution evidence, accused was examined u/s 313 Cr.P.C. Defence case is that as he was in love affairs with the victim, at her requested, he took her to his relatives house for visit. On her own she stayed there for the night and while  returning  home,  they  were  apprehended  and  handed  over  to Noonmati PS by the relatives of the victim wherefrom they were brought to Geetanagar PS. He also stated the age of the victim was above 18 years.5. I have heard oral arguments of the learned Addl. PP Sri M K Sarma and Learned State defence Counsel Ms. Anupama Dass, appointed for defence of the accused and gone through the case record.
Points for determinatin are:-6. (i) What was the age of the victim on 24.05.2012?(ii) Whether on 24.5.2012, accused Sri Nikunja Das kidnapped/ abducted the victim RR with intent to force her to have illicit intercourse or to compel marry against her will?  
Decision thereon and reasons for the decision:-7. In respect of the age of the victim, in the FIR, it was stated that the she was aged about 16 years. During evidence, no documentary proof 



Page 3 of 10                    Sessions Case No. 332(K)/2012

was laid by the prosecution side.                                       ……… Contd. on P/3PW 1, the informant has reiterated that on the date of  occurrence,  his daughter was aged about 16 years and she was a student of Class IX. PW 3, the maternal uncle of the victim supported the above evidence of PW 1 so far age is concerned. In her evidence, the victim RR stated that she was 15  years  of  age  and  a  student  of  class  X.  The  Medical  Officer  in  her evidence  opined  that  at  the  time  of  examination  i.e.  after  3  days  of occurrence, as per the physical examination, radiological and laboratory investigation,  the  age  of  the  victim was  above  14  years  but  below  16 years.  During  cross-examination,  PWs  admitted  that  they  have  not produced any document of age of the victim. The I/O in his evidence also deposed he has not investigated into the aspect of age of the victim in view of opinion on medical certificate.  During cross-examination except suggestions of denial,  defence failed to bring any material to disbelieve the above evidence on age of victim. 8. From  the  above  evidence,  it  appears  that,  though  no documentary evidence was given but the evidence of  the father  of  the victim who is the best person to say about the age of his daughter and the M.O. who stated the age on the basis of medical examinations, it can safely be  held  that  the  victim  was  below  16  years  of  age  on  the  date  of occurrence.9. In respect of point (ii), PW 2 the victim in her evidence stated that on 24.5.2012, at about 6.00 p.m. while she went out to Geetanagar area, she met the accused who was previously known to her. The accused there from forcibly took her in an Auto Rickshaw. She further deposed that  though  she  made  hue  and  cry,  no  one  came  forward.  Thereafter, accused took her to Birkuchi area and accused kept her in his room for the night and forcefully committed sex with her. She further deposed that on the next morning the police recovered her along with the accused and brought  them  to  the  Police  Station.  After  her  recovery,  she  gave  her statement in court Vide-Ext-2. In her cross-examination, she deposed that several peoples were present while accused took her by applying force and on her hue and cry none came forward. She also admitted that while 
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staying in the house of accused other                     ……… Contd. on P/4family members were there but she did not made hue and cry. She denied the defence suggestions that she called the accused and requested him to take her with him for visit to his house and accordingly on her own, she went to the house of accused. She denied that before police, she has not stated the fact of committing forcible sex with her by the accused. 10. From the evidence of PW 1 the informant and PW 3 and 5, the maternal  uncles  of  the  victim,  it  appears  that  they  are  not  the  eye witnesses of the occurrence of taking away of the victim by using force. PW 1 deposed that on knowing about missing of the victim since evening hours,  he  searched for  the  victim but  could  not  trace  her.  As  such he informed the matter to police by lodging the F.I.R. Vide Ext-1. He further deposed  that  on  the  next  morning,  he  learnt  that  the  victim  and  the accused were found at Birkuchi area while coming on rickshaw and later handed over Noonmati P.S. In his cross-examination PW 1 admitted that after apprehending the victim with the accused, on his inquiry, the victim did  not  reported  any  fact  of  misbehave  by  the  accused.  In  his  cross-examination PW 3 stated that  during search of  the victim,  he saw the accused and the victim were coming in a Rickshaw while talking to each other in cheering mood. He further deposed that the victim had not raised any hue and cry while coming on the rickshaw and on stopping them. PW 5  also  saw  the  victim  in  coming  in  rickshaw  with  the  accused  and apprehended them and handed over to Noonmati  Police Station.  In his evidence he admitted that victim has not sated about using force by the accused in taking her. He saw the victim in pleasant mood while coming in rickshaw.11. Evidence of PW 4, Medical Officer disclosed that on the date of examination, there was no sign of any recent sexual intercourse or sign of violence on the private parts of the victim. M/O further deposed that on the date of examination the victim stated before PW 4 that that the victim knew the accused from last 20 days and that on the date of occurrence the accused  had called  the  victim on  the  mobile  phone  and  both  went  to Birkuchi and stayed there in the home of the relative of the accused for a 



Page 5 of 10                    Sessions Case No. 332(K)/2012

night. The victim further informed the MO                ……… Contd. on P/5that she had sexual inter course with the accused and thereafter changed her clothes and next day morning they went to the market where,  her relatives saw them and informed the nearby P.S. She proved the Medical Report as Ext 2.12. Accused  in  his  313  Cr.P.C  statement  admitted  the  fact  that victim went with him on her own and stayed with his relatives for the night and on the next morning, relatives of the victim apprehended them at Birkuchi Road.13. From the above evidence, it is clear that so far going with the accused on 24.05.2012 and staying with him for the night at the house of relative  of  the  accused  is  concerned,  there  is  no  denial  from  defence. There is no also denial to the fact that, on the next day morning, the victim was recovered with the accused while they were travelling in a rickshaw. 14. Now the moot question to decide is, whether the accused has kidnapped the victim by using force as alleged by her or the victim went with  the  accused  on  her  own  desire  as  pleaded  by  the  accused.  The another question to be looked into is whether the consent of the victim has any value in going with the accused. For deciding above questions, let me first go through the law for proper appreciation of facts in dispute.15. Section 361  & 362 read as follows:-361:-Kidnapping from lawful guardianship – “Whoever takes or en-
tices any minor under sixteen years of age if a male, or under eight-
een years of age if a female, or any person of Unsound mind, out of the  
keeping of the lawful guardian of such minor or person of unsound  
mind, without the consent of such guardian, is said to kidnap such  
minor or person from lawful guardianship.”  362:-  Abduction - “who ever  by force  compels  or  by any deceitful  
means induces any person to go from any place, is said to abduct that  
person.”16. While  deciding  a  matter  of  kidnapping/abduction,  whether motive on the part of the accused in taking the victim, has any role to play or not is a matter to be considered. In my quest of above, I could lay my hands on the following few reported cases which are found relevant in this case.
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……… Contd. on P/617. Hon'ble  Supreme  Court  of  India  in  the  reported  case  of  S. Varadarajan  Vs. State  of  Madras  [MANU/SC/0081/1964/AIR  1965  SC 942] held as follows:-
11.  It  must,  however,  be  borne  in  mind that  there  is  a  distinction  
between "taking: and allowing a minor to accompany a person. The  
two expressions are not synonymous though we would like to guard  
ourselves from laying down that in no conceivable circumstance can  
the two be regarded as meaning the same thing for the purposes of  
s. 361 of the Indian Penal Code. We would limit ourselves to a case  
like the present where the minor alleged to have been taken by the  
accused  person  left  her  father's  protection  knowing  and  having  
capacity to know the full import of what she was doing voluntarily  
joins  the accused person.  In  such a  case  we do not  think that  the  
accused can be said to have taken her away from the keeping of her  
lawful guardian. Something more has to be shown in a case of this  
kind and that is some kind of inducement held out by the accused  
person  or  an  active  participation  by  him  in  the  formation  of  the  
intention of the minor to leave the house of the guardian.
12. It would, however, be sufficient if the prosecution establishes that  
though immediately prior to the minor leaving the father's protection  
no active  part  was played by the accused,  he  had at  some earlier  
stage solicited  or  persuaded the  minor  to  do  so.  In  our opinion if  
evidence to establish one of those things is lacking it would not be  
legitimate to infer that the accused is guilty of taking the minor out of  
the  keeping  of  the  lawful  guardian  merely  because  after  she  has  
actually left her guardian's house or a house where her guardian had  
kept her, joined the accused and the accused helped her in her design  
not to return to her guardian's house by taking her along with him  
from place to place. No doubt, the part played by the accused could be  
regarded as  facilitating  the fulfillment of  the intention of  the girl.  
That part, in our opinion, falls short of an inducement to the minor to  
slip out of the keeping of her lawful guardian and is, therefore, not  
tantamount to "taking".18. Hon'ble Calcutta High Court in the reported case of Sachindra Nath  Mazumder  Vs.  Bistupada  Das  and  Ors.  [MANU/WB/0547/ 1978/1978 Cri L J 1494] held as follows:- 
“7.  Next,  it  was  to  be  proved  that  the  accused  was  materially  
instrumental either in counselling the minor to leave or helping her in  
leaving the guardian's protection. The victim girl P.W. 5 stated in her  
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evidence that she had left the guardianship of her father on her own  
accord, as she was in love with accused               ……… Contd. on P/7
Bistu whom she married subsequently. True, the girl was recovered  
from the house of the brothers namely, accused Bistu Pada and Kesto  
Pada, but a man is not bound to return to her father's custody a girl  
who without any inducement on his part has left her home and  come  
to the accused later on. It must be shown that the man took some  
active step by persuasion or otherwise to cause the girl to leave her  
home.  In  the  absence  of  any  evidence  as  to  inducement  or  actual  
taking, mere finding of the accused and the victim girl living under  
the  same  roof  would  not  substantiate  the  prosecution  case  of  
kidnapping.
8. The girl in this case stated in her evidence that she had abandoned  
the guardianship of her father on her own accord, as her father was  
reluctant to give her in marriage to accused Bistu. A minor may not  
be  competent  to  give  her  consent  to  her  taking,  but  a  minor  is  
certainly competent to leave the protection of her guardian on her  
own accord. Thus, the position remains that P.W. 5 left her parent's  
guardianship on her own accord only because her guardian was not  
approving the proposed marriage. In the circumstances, the girl even  
if she had been found under 18 years, would not be said to have been  
kidnapped by the accused. Mintu P.W. 5 and accused Bistu are said to  
have been married subsequently.”19. Hon'ble Himachal Pradesh High Court in the reported case of Khyali Ram Vs. State of Himachal Pradesh [MANU/HP/0023/1978/1979 Cri. L. J 620], held as follows:-                                                              
“In order to attract the offence of kidnapping under Section 361, I.P.C,  
something more had to be proved than mere joining of the accused  
with the girl. An active participation by the accused in the formation  
of  the  intention  of  the  girl  either  immediately  prior  or  sometime  
before she left her father's house, was required to be established. In  
my opinion, the ratio of the Supreme Court decision in S. Varadarajan  
v. State of Madras MANU/SC/ 0081/1964 : 1965 CriLJ 33 is attracted  
in the instant  case.  It  will  be difficult  to  say that the accused had  
taken or enticed Ram Pyari and as such the offence under Section 361  
was not formulated.”20. From the above case laws, it is clear that when a minor girl going out of the custody of her lawful guardian with another man and in order to hold that the said man as guilty of kidnap, there must be some material in the evidence to show that there was an active role on the part 
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of the accused in inducing the victim to leave the protective umbrella of her lawful guardians.                                         ……… Contd. on P/8The fact that the victim is below 18 years of  age while going with the accused  per-se  does  not  make  a  person  liable  for  the  offence  of kidnapping as defined u/s 361 IPC.21. Now turning to the facts in hand, it appears that though the victim in her deposed about taking her by force, but her evidence did not get any support from PW 1,  3 and 5 and the medical officer.  After her recovery,  the  victim  did  not  make  any  allegation  of  applying  force  in taking her from Geetanagar area, forcibly committing sex with her. The evidence that while taking she made hue and cry but none came forward though  several  peoples  are  present  shows  that  the  evidence  of  victim cannot be relied upon. The post crime conduct of the victim also put a question mark on reliability of her testimony. It is in the evidence of PW 3 and Pw 5, that during their search, they saw the victim with the accused in a rickshaw while talking to each other. PW 5 also admitted that victim was not kept tied in the rickshaw. Even at the time of intercepting the at Birkuchi,  she  did  not  tell  the  fact  of  kidnap and forcible  sex  with  her. Rather her father, PW 1 specifically admitted that the victim reported to him that she was not misbehaved by the accused. The fact of forcible sex appears  to  be  exaggerated  as  I/O  has  confirmed  that  while  giving statement u/s 161 Cr.P.C, victim has not stated about any forcible sex. I also found force on the argument of learned advocate for accused that the story  of  taking  away  as  narrated  by  the  victim  in  court  as  PW  2  has substantially altered from her previous statement u/s 164 Cr.P.C. It has been rightly pointed out while giving statement u/s 164 Cr.P.C, the victim stated that  accused took her  in a bus while  she went to  sister-in-laws house. In her said statement it was stated that since morning the accused was intimating her  about his  intention of  forcibly  taking her  and even then she did not tell anything to her family members compelled me to hold that, the evidence of victim so far applying force in taking her away cannot  be  relied  upon  for  want  of  corroboration  by  other  evidence. Considering  all  above  coupled  with  the  evidence  of  the  M/O who  has 
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recorded the history from the victim before clinical examination, lead me to draw one and only conclusion that                     ……… Contd. on P/9the evidence of victim in taking her by force and committing forcible sex with her by the accused is not reliable and trustworthy. 22. From  the  evidence  as  discussed  above,  there  is  no  other evidence  of  any  inducement  or  mis-representation  of  any  fact  by  the accused while taking the victim to his relatives house for stay at night. There is no evidence of intention of accused to seduce the victim for illicit intercourse or keep her confine or forcible marriage. The mere fact that the victim is below 18 years of age and went with the accused by leaving the protective umbrella of her lawful guardian cannot be any offence for want  of  incriminating  material  of  inducement/force/allurement  etc.  by the accused.23. From the ratio of the case laws as mentioned and the facts in hand, it is clear that the prosecution has failed to prove the ingredients of Section 361 IPC against the accused to make him liable for punishment u/s 366(A) IPC or any other minor offence. 24. In the result,  accused Nikunja Das is held as not guilty and acquitted from the charges u/s 366(A) IPC. 25. Bail  bonds  executed  by  the  accused  and  his  surety  are extended for next six months as per provision of Section 437 (a) of Cr.P.C.26. It may be noted here that originally the judgment was fixed on 08.07.2013 but due to absence of the accused the date of pronouncement was  re-scheduled  to  10.07.2013  and  pronounced  in  open  court  in presence of both the sides.27. Considering  the  facts  of  the  case,  I  am  of  the  considered opinion that it is not a fit case for referring the matter to DLSA for grant of compensation to victim u/s 357A Cr.P.C.28.        Send a copy of this judgment to Hon’ble District Magistrate, Kamrup (M) for his information.29. Case is disposed on contest.Given under my hand and seal of this Court on this the 10th day of July, 2013 at Guwahati.
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                  Addl. Sessions Judge (FTC) No. 3,Kamrup, Guwahati.
ANNEXURE1.  Prosecution Witnesses:-P.W. 1:-  Sri Nirmal Roy (informant), P.W. 2:-  Victim RRPW. 3:-  Sri Dipak Kalita  P.W. 4:- Dr. Mamata Dev (Medical Officer)P.W. 5:- Sri Niranjan DasP.W. 6 :- Sri Pradip Kr. Bora, (I/O of the case)

2.  Defence Witnesses:-  None
3.  Court Witnesses:- None
4.  Prosecution Exhibits:- (papers)Exbt.  1:- FIR dated 25.5.2012Exbt.  2:- Statement u/s 164 Cr.P.C.Exbt.  2 :- Medical ReportExbt.  3:- GD Entry No. 951 dtd. 24/5/12 5.  Defence Exhibits:-  Nil

                                                                                    Additional Sessions Judge (FTC) No. 3,                                                                                    Kamrup, Guwahati.


