
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (FTC) NO. 3,KAMRUP, GUWAHATI.     Present:-    Sri S. K. Poddar, AJS,
 Additional Sessions Judge (FTC) No. 3,

                                                                        Kamrup, Guwahati.

Sessions Case No. 345(K)/2012 u/s 366 IPC(Arising out of  G.R. Case No. 2679/2012 & Khetri PS Case No. 32/2012)
State of Assam-vs-                                                        Sri Dharani Koch              …. Accused.

Committed by:- Shri V. K. Singh,Judicial Magistrate 1st Class, Kamrup, Guwahati.  
Advocates Appeared:-Mr. M. K. Sharma, Addl. P.P  ....                            for the prosecution.Smt. Anupama Das                .…   Legal Aid counsel for the defence.
Date of Commitment:-     10.08.2012,Date of framing Charge:-   02.11.2012,Date of Evidence:-      07.02.2013, 10.04.2013, 12.06.2013.Date of Examination of accused:- 21.06.2013,Date of Argument:-      27.06.2013,Date of Judgment:-     08.07.2013.

J U D G M E N T1. Prosecution case,  in  brief,  is  that  on 18.03.2012,  Sri  Dhani Rohang lodged an FIR before the O.C, Khetri PS alleging inter-alia that on 17.03.2012 when his daughter RR (name withheld), aged about 14 years went to pluck vegetable from field, the accused named Sri Dharani Koch kidnapped her from the field. His daughter RR was recovered on the next day by Morigaon PS  alongwith the accused and was brought to Khetri PS. 2. On receipt of the FIR, Khetri P.S. Case No. 32/2012 u/s 366 IPC  was  registered  and  investigated  into.  During  investigation,  Khetri 
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Police brought the victim from                   ……………… Contd. on P/2Morigaon PS and got her statement recorded u/s 164 Cr.P.C. Victim was also  medically  On  completion  of  investigation,  the  I/O  has  submitted charge-sheet u/s 366 IPC against accused. Accused was apprehended and remanded to Jail custody.3. After  complying  with  the  provision  of  section  207  Cr.P.C., learned J.M. 1st Class, Kamrup, Guwahati committed the case to the Court of Sessions for trial with the accused as UTP. On receipt of the case on commitment,  the  same  was  transferred  to  then  Court  of  Additional Sessions Judge FTC No. 2 for disposal. On 02.11.2012, charge u/s 366 IPC was framed and explained to the accused  Sri Dharani Koch  to which he pleaded not guilty and claimed to be tried. Subsequently on 07.02.2013, the case was transferred to this court for disposal.4. During trial, prosecution side examined 7 (seven) witnesses including the victim, informant medical officer and I/O. On completion of evidence for prosecution,  accused was examined u/s 313 Cr.P.C. Due to applying the provision of section 232 Cr.P.C, vide order dated 21.06.2013 accused was called upon to enter into defence to which he declined.  5. Defence case is that the victim was in love affairs with the accused and at her request, he had taken the victim RR to Morigaon but subsequently the victim changed her mind and leveled false allegation of forcible taking by the accused. 6. I have heard oral arguments of the learned counsels of both the side and gone through the case records and evidence carefully. It may be noted here that since the date of  his arrest on 19.03.2012,  accused faced  the  trial  as  UTP  and  was  provided  the  service  of  state  defence counsel through Ms. Anupama Dass for his defence.

Points for determination is:-7. (i) Whether  on 17.3.2013 accused Dharani  Koch abducted the victim RR with intent that she may be compelled to marry or may be forced to illicit intercourse ?  
Decision thereon and reasons for the decision:-
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8. PW 1  Sri  Dhanai  Rohang,  the  father  of  the  victim and the informant of this case, in his evidence deposed that     …… Contd. on P/3in the year 2012, on returning home from work, he came to know that his daughter RR is missing since 2 pm, he and others searched for her and on her  non-return  till  evening,  he  verbally  reported  the  matter  to  police. Lateron,  police  informed him that  his  daughter  had been recovered at Morigaon  and  accordingly  he  along  with  police  personnel  went  to Morigaon and brought back his daughter from Morigaon Police Station. He  further  deposed  that  during  investigation,  police  got  his  daughter medically  examined  and  her  statement  was  also  recorded  before  the Court. He proved the FIR as Ext 1. In his cross examination he stated that the police station was about 2 km from his house and that the accused was not previously known to him.  He further deposed that at the time of occurrence his daughter was aged about 14 years and that he had not produced any documents in prove of the age of his daughter. He further deposed that after recovery, the victim told him that accused has forcibly taken her from the field where she went to pluck ‘Manimuni Sak’.9. PW 2 -  The victim, RR in her evidence deposed that on the date of occurrence, at about 2 pm, when she had gone to pluck ‘manimuni vegetables’ from the field,  the accused pulled her hand, took her towards the road and compelled her to sit in the  Magic vehicle, which was kept there standing. She further deposed that the accused Dharani Koch took her to Morigaon, but they were apprehended by Morigaon P.S. She also deposed that police took her for medical examination and recorded her statement in court. In her cross-examination she deposed that she made cry while taking her from the field to road but no person was present in and around. She stated her age as 14-15 years. She admitted that in the vehicle she became speechless and hence did not make hue and cry. She denied  the  defence  suggestion  that  she  was  aged  about  18  years  and voluntarily  went  with  the  accused.  She  also  denied  the  defence suggestions that accused did not applied force in taking her to the vehicle or Morigaon. 
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10. PW 3 –  Sri Jewel Rohang, the brother of the victim, deposed that the victim was her young sister and was about 14 years at the time of occurrence.                                    ……………… Contd. on P/4He deposed that on the date of occurrence the victim went missing and he searched for  her  but  could not  trace  her.  Later  at  night  the  Officer-in-Charge, Khetri P.S. informed them that the victim was recovered with one boy at Morigaon. Pursuant thereto, he accompanied his father and police to Morigaon P.S. and brought back the victim. His father lodged a written FIR at Khetri P.S.  On enquiry, the victim told him that one boy forcibly pulled her and took her to Morigaon. In his cross examination he deposed that he could neither say the name of the accused nor recognised him in Court.  He further stated that the victim for the first time, on the date of occurrence,  had  remained  out  of  the  house  till  late  night.  He  denied having stated before the police that the victim was his elder sister.  11. PW 4, Smt Kabita Rohang, cousin sister of the victim deposed that the victim had told her that the accused forcibly took her. In her cross examination she deposed that at the relevant time the victim was 14-15 years of age. 12. PW 5 – Sri Anil Kumar Bora, one of I/O, who submitted the C/S, deposed that on 25.6.2012 while he was working as O/C. Khetri P.S., S. I. Nileswari Brahma, has done the preliminary investigation of the case and on her transfer he took charge of remaining investigation of Khetri P.S. Case No. 32/12 U/S 366 (A) IPC. On completion of investigation and finding  sufficient  evidence,  he  submitted  chargesheet  U/S.  366  I.P.C. against accused Dharani Koch. He proved the charge sheet (Ext- 2). In his cross examination he deposed that in medical report the age of the victim was shown as above 18 years but below 19 years. Condolence13. PW 6 – Sri Nileswari Brahma, S.I, deposed that on 18.03.2012 while he was discharging his duties as attached officer at Khetri P.S., Sri Dhanai Rahang verbally informed to the PS that his daughter was missing since 17.03.12. Accordingly G.D.E. No. 674 dated 18.03.2012 was recorded and she was entrusted to make an enquiry. Later on, she came to know that  victim  was  recovered  at  Morigaon  and  on  receipt  of  the  said 
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information, she along with her staff and members of victim family went to Morigaon PS and found that the victim had been apprehended along with the accused. Both of them were brought to ……………… Contd. on P/5Khetri P.S. & their statements were recorded. She further deposed that the formal FIR was lodged on 18.03.2012, upon which Khetri P.S. 32/12 was registered.  He recorded the statement of  the victim under section 164 Cr.P.C and witnesses and sent the victim for medical examination at GMCH and collected the medical report.  Thereafter on her transfer, she handed over  the  case  dairy  to  the  Officer-in-Charge,  Khetri  P.S.  who  later  on submitted  chargesheet.  He  proved  the  G.D.  Entry  No.  674  Ext-3,  the medical report of victim as Ext-4, statement of victim recorded u/s 164 Cr.P.C as Ext-5.  She further deposed that since the victim was illiterate and did not go to school, she could not collect any age certificate. In his cross examination she deposed that Jewel Rahang while giving statement u/s 161 Cr.P.C,  told that victim was his  elder  sister.  At that  time Jewel Rahang had stated his age was 19 years. 14. PW 7– Dr. Richa Pandey, the medical officer of in her evidence deposed that on 19.03.2002 while she was working as Asstt.  Professor Forensic  Medicine,  GMCH,  she  examined  the  victim.  On  clinical examination, it was found that age of the victim was above 18 years but below 19 years  and there was no evidence of  injury on the person of victim as well as no evidence of recent sexual intercourse was detected. The M/O further deposed that before examination of the victim, she had recorded the history from victim who told her that on 16.03.12 she was called by one Mahila Teron of her village where she was introduced with Dharani Koch. Said Mahila asked to elope with him. But she denied the offer and somehow came to her house. The victim further stated before her that on 17.03.2012 when she had gone to pluck manimuni vegetable, the  said  boy  forcefully  took  her  away  to  Morigaon  where  she  was informed regarding the antecedents of the accused, that is, he was already married and that he was involved in some other case. She informed her that having refused to go with the boy, the village headman took her to police station at Morigaon from where she was brought back by her family 



      Page 6 of 12                           Sessions Case No. 345(K)/2012
members. Vitim had further stated before M/O that she never had sexual intercourse with the accused.               ……………… Contd. on P/6The M/O proved her Medical Report as Ext-4.  In her cross examination she deposed that in her opinion, the victim was major in age.  15. From the  above evidence  on record  and the  documents  as proved  by  the  prosecution  the  admitted  and  undisputed  facts  of  the instant  case  are  that  the  victim  was  missing  from  about  2  pm  of 17.03.2012,  that  she  was  recovered  from  Morigaon  along  with  the accused, brought back to Khetri PS and was handed over to her father on 18.03.2012. After recovery of the victim, the father of the victim lodged a formal  FIR  on  18.03.2012,  that  the  accused  was  remanded  to  judicial custody, that medical examination of the victim was conducted and her statement recorded u/s 164 Cr.P.C. Prior to lodging of FIR, pw 1 verbally informed the matter of missing of his daughter at Khetri PS on which a GD entry was made vide Exbt. 3.16. The point for dispute is regarding the age of the victim RR and the  allegation  of  using  of  force  by  accused  in  taking  the  victim  to Morigaon. If the fact of abduction/kidnap was proved the next ingredient to be proved is intention of the accused in taking the victim with him i.e. whether for illicit intercourse or forcible marriage.17. It  is crucial  to determine the age of  the victim first,  before discussing other ingredient of the offence charged with.  PW 1, to PW 4 deposed that at the relevant time the victim was a minor and her age was about 14-15 years.  PW 3, however in his cross examination denied that he had stated before police that the victim was her elder sister.  PW 6, deposed  that  the  victim  being  illiterate  no  school  certificate  could  be collected  to  ascertain  her  age.  PW  6  also  admitted  that  while  giving statement PW 3 stated before him that the victim is elder sister. Thus in this backdrop evidence of  PW 7 the medical  officer who examined the victim gains significance. From the evidence of PW 7 it is clear that the victim was  more  than  18  years  but  below  the  age  of  19  years  at  the relevant time. The above finding was given on the basis of radiological examination of bone joints. In absence of any documentary evidence, the 
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age of the victim as opined by PW 7 can be taken to be the more reliable to determine the age of the victim.                       ……………… Contd. on P/7Accordingly, I hold that at the occurrence, the victim was above 18 years of age and below 19 years, that is, she was a major.18. Coming to the allegation of kidnapping/abduction, the victim is  the most material  witness to ascertain the guilt  of  the accused.  It  is settled  law  that  conviction  of  the  accused  can  be  based  on  the  sole testimony  of  the  victim  provided  that  it  does  not  suffer  from  basic infirmities and it inspires confidence of the Court. 19. In the present case,  the victim in her evidence consistently deposed that from the field the accused by pulling her hand took her in a stranding Magic vehicle kept on the main road and took her to Morigaon. In the said vehicle, she became speechless and on taking her to Morigaon in one of his so called Mamas house, they informed that the accused is a previously married man and have criminal antecedent and handed over them to police. Her above evidence is more or less consistent before the Medical officer while giving history and in her 164 Cr.P.C statement as well in 161 Cr.P.C statements. I do not find any inherent contradictions or any material  discrepancies in the version of  the victim so as to render her unreliable and unworthy of credit, in so far as forcibly taking her away by the victim is concerned.  I find that the victim has been consistent in her version, be it before the investigation agency, the Magistrate, her guardian or next of kins and in her deposition to the effect that the accused forcibly took her away in the magic vehicle to Morigaon.  20. The evidence of the victim got full support in detail from the deposition of the Medical officer. It is apparent that while giving history to her just after her recovery, the victim told her that she was introduced to the accused on 16.3.2013 by Mahila Teron and this fact has been admitted by  the  accused  in  his  statement  u/s  313  Cr.P.C.  The  accused  having admitted that he was so introduced to the victim, went on to say that both of them were in love and the victim had willingly gone with him is hard to rely upon as within a day of coming into acquaintance with the accused, seems  to  be  not  only  unreasonable  but  also  unbelievable.  It  has  been 
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further  submitted by the defence that contradictions exist  in  the story narrated by the victim, in as much as,                ……………… Contd. on P/8the version of  the victim before PW 7 with regard to the victim being called by Mahila Teron on 16.3.2012 where she was introduced with the accused and asked to elope with him, was conspicuously absent in her evidence before court and, as such, the victim could not be relied upon. But interestingly the accused in his 313 admitted the above facts and thus the same can be read into evidence. Minor omissions on the part of the victim  from  disclosing  details  in  her  depositions  will  not,  in  my considered view, make her version untrustworthy. 21. The  argument  of  learned  advocate  for  accused  that  while taking her force by the accused victim did not make any hue and cry or even in the vehicle in which she went to Morigaon, makes the story of applying force is unbelievable for a prudent man cannot be accepted. It is in the evidence that the vehicle in which she was taken is not a normal passenger  vehicle  plying  on the  road rather  the  said  vehicle  was  kept standing on the main road and it implied that even if any persons were sitting in the vehicle those might be the man of the accused. As discussed earlier,  there is no evidence that accused has a long affair to make the probable that out of love affair, the victim might be interested to go with accused. 22. Hon'ble Supreme Court in the case of B. B. Hirjibhai vs. State of Gujrat (AIR 1983 SC 753) held that 

“over  much importance  cannot  be  attached to  minor  discrepancies.  
The reasons are obvious:
************
g) A witness though wholly truthful,  is liable to be overawed by the  
court atmosphere and the piercing cross-examination made by counsel  
and out of nervousness mix-up facts, get confused regarding sequence  
of events,  or fill  up detail from imagination on the spar of moment.  
The  subconscious  mind  of  the  witness  sometimes  so  operates  on  
account of  the fear of  liking foolist  or being disbelieved though the  
witness is giving a truthful and honest account of occurrence, witnesses  
by  him  perhaps  it  is  a  sort  of  psychological  defence  mechanism  
activated on the spurt of the moment.” 
It is further held that “discrepancies which do not go to the root of the  
matter and stake the basis version of the witness therefore cannot be  
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annexed  with  undue  importance.  More  so  when  the  all-important  
probabilities-factor  echoes  in  favour  of  the  version  narrated  by  the  
witnesses.”                                 ……………… Contd. on P/923. In the case at hand it is not far to envisage as to the zone of comfort  of  the  victim  in  disclosing  certain  details  before  the  PW  7 immediately  after  the  occurrence,  when  the  incident  was  fresh  in  her mind, more so in view of the fact that PW 7 was a lady doctor and the disclosure was in a neutral environment, unlike the police station or the Court. That the victim subsequently failed to mention about the meeting with Mahila Teron on 16.3.2012 in her deposition,  is in my considered view is not fatal to the case. In the circumstances aforesaid, I thus hold that the accused did forcibly take away the victim.24. Let us now see whether the ingredient of section 366 IPC, that is,  “intent to compel her to marry him or to have sexual intercourse” is fulfilled or  not.  In  her  deposition,  PW 2,  the victim clearly  stated that there  was  no  intercourse  between  the  accused  and  the  victim.  The medical report (Ext 4) too supports the version of the victim. None of the witnesses too have deposed anything in this regard.  There is no evidence to show that after forcibly taking away the victim, the accused has done any act to show his intent to compel her to marry him or to have sexual intercourse with him or others. Thus having held earlier herein above that the victim was a major  at  the time of  occurrence and that  there is  no evidence to show that the intention of the accused in forcibly taking away the victim was to marry her to have sexual intercourse, except keeping her  wrongfully  confined  in  the  house  of  his  relative.  I  hold  that  the prosecution has failed to prove one of ingredients of the charges under section 366 IPC against the accused but prosecution has been successful in establishing that the accused abducted the victim with the intention of wrongfully confining her and thereby committed an offence u/s 365 of IPC. 25. Offence u/s 365 IPC being a minor offence in relation section 366 IPC, I hold him guilty for the offence u/s 365 IPC without amending the  charge  by  using  the  powers  u/s  222  Cr.P.C.  Accordingly,  accused Dharani Teron is convicted for the offence punishable u/s 365 IPC.
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26. I  have  considered  the  applicability  of  section  3  and  4  of probation of offenders Act in the case.          ……………… Contd. on P/10The act  of  taking a young teenage girl  by applying force with one day acquaintance, cannot be treated a minor occurrence and it affected the personal  liberty  of  a  Citizen  of  India.  Considering  all  above,  I  am  not inclined extend the provisions of benevolent law in favour of the convict Dharani Koch. 27. I  have  heard  the  convict  Sri  Dharani  Koch  on  the  point  of sentence  u/s  235(2)  Cr.P.C.  and  compensation  u/s  357  Cr.P.C.  His statement is  recorded in separate sheet.  He has submitted that  he has been languishing in jail for more than a year and prays to be dealt with leniently. He also stated that he has no capacity to pay any compensation to victim.28. I have given my anxious consideration on the just sentence to be inflicted upon the convict. I have also heard both the sides on quantum of sentence. Accused is aged about 30 years youth having long carrier to go. Prior to the occurrence he was driver by profession. He is jail since the date of his arrest and apparently belongs from a poor family. The victim was recovered soon after the occurrence without any harm on her body and mind except the trauma of abduction. Considering all aspect I am of the opinion that the accused deserves to be dealt  with leniently so far imprisonment and fine is concerned. Considering all aspects of the matter, I  sentence  the  convict  Sri  Dharani  Koch  to  undergo  rigorous 

imprisonment (R.I.) for 2 (two) years and also to pay a fine of Rs. 

500.00  (Rupees  five  hundred)  only  i/d  to  undergo  further  simple imprisonment (S.I.) for 10 (ten) days for the offence punishable u/s 365 

IPC. 29. Convict Sri Dharani Koch is entitled for benefits u/s 428 Cr.P.C for the period of imprisonment already undergone during investigation and trial.        30. I  have considered the fact of  payment of  compensation u/s 357  Cr.P.C  from  the  fine  amount  imposed  on  the  accused  but  as  the accused has faced the trial since last 15 months and was provided with 
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the services of State Defence Counsel for his poverty, hence a very lenient fine was imposed upon him and                           ……………… Contd. on P/11same will be insufficient for payment to victim.  31. In view of the facts and circumstances of this case , I am of the opinion  that,  it  is  a  fit  case  for  referring  the  matter  to  DLSA  for considering  the  fact  of  awarding  compensation  u/s  357A  Cr.P.C.  from Victim Compensation Fund created by State of Assam. Send a copy of this order along with copy of FIR/charge sheet for address of the victim for needful by DLSA, Kamrup. 32. Let a free of cost copy of the judgment be given to the convict Sri  Dharani  Koch immediately  as  per  the  provisions  of  Section 363(1) Cr.P.C. 33. Convict Dharani Koch is remanded to jail custody for serving out the remaining period of sentence.34. Convict  is  informed  about  his  right  of  appeal  against  the judgment and order of conviction and sentence. 35. Send a copy of the judgment to Hon’ble District Magistrate, Kamrup (M) as per the provisions of section 365 Cr.P.C.36. Learned state defence counsel Smt. Anupama Dass is entitled for her Professional Bills as per law from Govt. Exchequer.37. Judgment  is  pronounce  in  open  court.  Case  is  disposed  on contest.Given under my hand and seal of this Court on this the 8th day of July, 2013 at Guwahati.                   Addl. Sessions Judge (FTC) No. 3, Kamrup, Guwahati.
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……………… Contd. on P/12

ANNEXURE1.  Prosecution Witnesses:-P.W. 1:-  Sri Dhonai Rohang (informant), P.W. 2:-  Victim RRP.W. 3:-  Jewel Rohang,  P.W. 4:- Kabita Rohang,P.W. 5:- Anil Kumar Bora, S.I. of PoliceP.W. 6:- Miss nileswari Bramha, (I/O of the case)P.W. 7:- Dr. Richa Pandey,
2.  Defence Witnesses:-  None
3.  Court Witnesses:- None
4.  Prosecution Exhibits:- (papers)Exbt.  1:- FIR dated 18.03.2012Exbt.  2:- Charge Sheet.Exbt.  3 :- G D Entry no. 674 dated Exbt.  4:- Medical report of victimExbt.  5:- Statement of victim u/s 164 Cr.P.C 5.  Defence Exhibits:-  Nil

                                                                                    Additional Sessions Judge (FTC) No. 3,                                                                                    Kamrup, Guwahati.
 


