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  HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF NO. 3 AT GUWAHATI.

DISTRICT-KAMRUP

Title Suit Case No. 341/2009

Present:        Naguib Ahmed. A.J.S
M.Sc (Agriculture), LL.B

Munsiff No.3, Kamrup,  
Guwahati.

18th day of July, 2013

1. Smti. Thagobibi

W.O: Late Etim Ali.

2. Md. Unush Ali

S.O: Late Etim Ali

3. Md. Esahak Ali

S.O: Late Etim Ali

All are residents of:

Village: Silbharal

Mouza: Silasindurighopa 

District: Kamrup, Assam.…………..…………………..……….......: Plaintiff(s)

-Versus-

1. Md. Alkash Ali.

2. Md. Wahed Ali.

3. Md. Atowar Ali.
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S.O. Md. Alkesh Ali.

4. Md. Rijul Ali.

S.O. Late Manjur Ali. 

5. Md. Rajul Ali

S.O. Late Manjur Ali. 

All are Residents of: 

Village: Silbharal

Mouza: Silasindurighopa 

District: Kamrup, Assam.………………………….……………...: Defendant(s)

6.  Musstt. Dayal Banu

S.O: Late Yukub Ali 

R.O: Dumnichouki

 P.S: Sipajhar.

7.  Musstt. Maizan Bibi

W.O. Late Yukub Ali.

8.  Md. Moinul Ali

S.O: Late Yukub Ali. 

9.  Md. Safikul Ali

S.O: Late Yukub Ali 

10. Md. Bubul Ali

S.O: Late Yukub Ali 

11. Musstt. Rousna Begum

D.O: Late Yukub Ali 

12. Musstt. Hasna Begum

D.O: Late Yukub Ali 

All are residents of:
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Village:  Silbharal Gaon.

P.S: Kamalpur.

District: Kamrup, Assam…..........................................:  Proforma Defendant(s)

                                                    

 This suit coming on for final hearing on 11.07.2013 in the presence of:

Sri R. Bordoloi

Sri T. Baruah : Advocate for the plaintiff(s).

And

L.K. Bora : Advocate for the defendant(s).

and having stood for consideration to this day, the court delivered the 

following Judgment. 

JUDGEMENT
(Suit and counter-claim for declaration of right, title, interest and for permanent injunction)

1. Plaintiff’s case:  The plaintiffs filed their plaint and pleaded that they 

are the absolute owner and possessors of a plot of land measuring about 2K 

10L  of  land  in  Dag  No.  934  Patta  No.  37  of  Village-  Silbharal  under 

Silasundarighopa Mouza. The husband of the Plaintiff No.1 and the father of 

the Plaintiff No.2 and Plaintiff No.3 Late Etim Ali was the original pattadar 

of the land. After the death of Etim Ali the land was mutated in the name of 

the plaintiffs, vide circle officer’s order dated 13.10.1988. The plaintiffs have 

been possessing the land since the life time of Etim Ali. The plaintiffs are 

cultivator and they earn their livelihood by cultivating different crops round 

the year. The plaintiff’s family is residing in their Basti land which is situated 

away from the schedule land (suit land). The Defendant No.1 is the father of 

the Defendant No.2 & Defendant No.3 and they are residing adjacent to the 

suit-land. The Defendant  No.4 & Defendant  No.5 are also resident of  the 

Title Suit Case No. 341/2009     Page 3 of 16



same village Silbharal. On 03.04.2009 at morning hours, the plaintiffs Unush 

Ali came to know that the defendants were illegally putting bamboo fencing 

in one part of the suit-land. The plaintiff was obstructed and restrained by the 

defendants  from  entering  into  his  land  and  was  threatened  with  dire 

consequences. On 05.07.2009 the Plaintiff No.2 and Plaintiff No.3 along with 

two laborers went to visit their land (suit land). On their arrival at the suit-

land the Defendant No.1, Defendant No.2 and Defendant No.3 arrived at the 

spot along with Defendant No.4 and Defendant No.5 equipped with sticks 

and sharp weapons. The defendants forcibly compelled the plaintiffs to leave 

the place. On 10.07.2009 plaintiff Unush Ali again saw that the defendants 

making preparations for ploughing over their land. The defendants resist him 

while  he  was  protesting  against  the  illegal  acts  of  the  defendants  and 

restrained him from entering into his land. The intentions of the defendants 

are to grab the plaintiffs’ land taking advantage of the physical position of the 

suit land which is situated adjacent to the defendant’s residence.  

2. Plaintiff’s prayer:  The plaintiff has therefore filed the suit praying 

for a decree of:

1. Declaration of right, title and interest over the suit land.

2. Permanent injunction.

3. Cost of the suit

4.  Other relief.

3.   Defendant No. 1, 2 and 3’s version: The Defendant No.1, Defendant 

No. 2 and Defendant No.3 filed their Written-Statement and pleaded that the 

suit is bad for non-joinder of necessary parties as the plaintiffs have not made 

other legal  heirs  of Late Etim Ali  and other pattadars  of Patta No. 37 as 

parties to the suit. The plaintiffs were never in possession of the suit-land 

since the year 1995. The father of the Defendant No. 4 and Defendant No.5 

Manjur Ali had been in continuous possession of the suit-land till his death. 

After death of Manjur Ali his sons the present Defendant No.4 and Defendant 

No.5 have been in continuous possession of the suit-land. The Defendant No. 

4 and Defendant No.5 have been in continuous possession of the suit land 

from the days of their father for last 15 (fifteen) years.

4.  Defendant No.4 and 5’s  version:  The present defendants filed their 

Written-Statement  and  pleaded  that  the  suit  is  bad  for  non-joinder  of 
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necessary party as the plaintiffs have not made party of other legal heirs of 

Late Etim Ali and other pattadars of Patta No. 37 of Village Silbharal under 

Mouza Silasindunghopa in the district of Kamrup as parties to the suit. The 

defendant/  counter  claimants  have  been  in  continuous  possession  of  land 

measuring 2K 10L covered by Dag No. 934 of K.P Patta No. 37 of village 

Silbharal under Mouza Silasindunghopa in the district of Kamrup since the 

time  of  their  father  late  Manjur  Ali  since  the  year  1995  without  any 

interruption. The defendant/ counter claimants have been possessing the suit-

land  since  the  days  of  their  father  by  cultivating  of  paddy.  The  plaintiff 

Unush Ali never visits the suit-land for ploughing.

5.  Defendant No.4 and 5’s counter claim: The present defendants filed 

their Counter-Claim and pleaded that the father of the defendants/ counter 

claimants  Late Manjur Lai during his life-time possessed the suit-land and 

cultivated paddy on an from 12.04.1995 and from that period the father of the 

defendants have been in continuous possession of the suit-land till his death. 

The  father  of  the  defendant/  counter  claimants  Manjur  Ali  died  on 

04.04.2009. After his death his sons who are the present defendants/ counter 

claimants have been in continuous possession of the suit. On 06.04.2009, the 

Plaintiff No.2 and Plaintiff No.3 along with some hoodlums came to the suit-

land and tried to forcefully occupy the suit-land. The plaintiffs have no right, 

title and possession over the suit-land. The defendant/ counter claimants filed 

this written-statement cum counter-claim for declaration of their right, title 

and possession over the suit-land by way of adverse possession.   

6.  Counter claimant’s prayer: The counter claimants prayed for: 

b. Decree declaring the right, title and interest and possession 

over the suit-land by way of adverse possession.

c.  Decree of permanent injunction

d. Cost of the counter claim.

e. Other relief

7.  Plaintiffs’ Written-statement to counter-claim: The present plaintiffs 

filed  their  Written-Statement  and  pleaded  that  the  Defendant  No.4  and 

Defendant No.5 and their deceased father Late Manjur Ali never possessed 

the suit-land by means of cultivation at any point of time. The suit-land is 

under  the  exclusive  possession  of  the  plaintiffs.  The plaintiffs  have  been 
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continuously possessing the suit land by way of cultivation since the life time 

of  their  father  Late  Etim  Ali.  The  claims  of  adverse  possession  by  the 

defendants are false, frivolous and baseless. There is no cause of action for 

the counter-claim by the defendants. The defendants have filed the counter-

claim with a malafide intention for wrongful gain. Defendants have no locus-

standi  to  claim  adverse  possession  against  the  plaintiffs.  The  defendant/ 

counter claimants are not entitled to get any decree against the plaintiffs by 

way of adverse possession.    

8.  Issues: Upon perusal  of  the  pleadings  the  following  issues  were 

framed by my predecessor-in-office on 11.06.2010. 

1. Whether the suit is bad for non-joinder of necessary party?

2. Whether the plaintiffs have right, title and interest over the suit-

land (mention in the plaint)?

3. Whether the Defendant No. 4 and Defendant No.5 have right, 

title, interest and possession over the suit-land (mentioned in the 

counter claim)?

4. Whether the plaintiffs are entitled to the reliefs as claimed in the 

plaint?

5. Whether the Defendant No. 4 and Defendant No.5 are entitled to 

get the reliefs as prayed for in the counter claim?

6. To what reliefs are the parties entitled? 

9.  Discussions,  Decisions  and  Reasons  thereof: I  have  also  heard 

arguments advanced by both the counsels at length.

10.  Issue  No.2  and 3:  For  better  appreciation  of  the  evidence  these 

issues  are  taken  up  for  discussion  together.  Moreover  in  the  present 

circumstances of this case these two issues appear to be the most important 

one and hence taken up for discussion first. PW-1 Unush Ali is the Plaintiff 

No.2 of the instant case. In his evidence he deposed that Plaintiff No.1 is 

mother and Plaintiff No.3 is his brother. They are the absolute owner and 

possessor of a plot of land measuring about 2K 10L of Dag No. 934 and Patta 

No. 37. His father Late Etim Ali was the original pattadar of the land. After 

his death the said plot of land was mutated in their name. Thereafter the PW-

1 mostly reiterated the plaint story.
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 PW-1 exhibited the following documents.

Exhibit-1 : Copy of Jamabandi.

11.  In his cross-examination PW-1 deposed that he has been cultivating 

the suit land. The suit land is covered by Dag No. 993 and Patta No. 37. He 

does  not  know  when  his  father  died.  On  03.11.2009  a  village  Mel  was 

organized for the suit-land and he was not  called-for  in the said  Mel. On 

05.07.2009 he along with his brother went to the suit-land and they were 

prevented from cultivating on such land by the defendant. He has filed an 

ejahar to that effect. He denied the suggestion that he was never in possession 

of  the  suit-land.  PW-2 Hakib  ALi deposed  in  his  cross-examination  that 

Unush Ali has been cultivating over his father’s land for long. Some few 

years back the defendants forcefully went to take possession of the suit-land. 

He does not know if any monetary transactions took place between Maznur 

Ali and Etim Ali. PW-3 Nazrul Ali   deposed in his cross-examination that he 

knows Unush Ali to be the owner of the suit-land. He does not know much 

details about the suit-land although he knows that both Unush and Rizul’s 

father cultivated the suit-land.  PW-4 Lotifur Rehman deposed in his cross-

examination that he knows both the parties. He also knows the father of Rijul 

and Rajul. For the last few years Unush Ali has been cultivating the suit-land. 

DW-1 Rijul Ali deposed in his examination-in-chief that he is the Defendant 

No.4 and the counter claimant No.1 of the present suit. He along with his 

brother the Defendant No.5 Rajul Ali and mother Mahibon Begum have been 

in  joint  and  continuous  possession  of  a  plot  of  land  measuring  2K  10L 

covered by Dag No. 934 of K.P. Patta No. 37 of Village Silbhiral in the 

district of Kamrup. His father Late Manzur Ali possessed and occupied the 

suit-land  during  the  life  time  of  Etim  Ali.  Thereafter  he  reiterated  the 

counter-claim’s story. In his cross-examination he deposed that the suit-land 

is in the name of Etim Ali. The plaintiff’s are the sons and wife of Etim Ali. 

He has been in possession of the suit-land but the same has not been mutated 

in his name. Except Exhibit-A no documents have been filed to show their 

possession over the suit-land. Exhibit-A is not a government document and 

is  not  issued  by  any  government  authority.  He  has  also  not  filed  any 

documents to substantiate his claim that his father has been in possession of 

the suit land since 12.04.1995. He further stated that, although it has been 

stated in evidence-in-chief that the plaintiff forcefully went to dispossesses 
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them but infact the plaintiffs did not go to forcefully dispossess them from 

the suit-land.

12.  DW-1 exhibited the following documents.

Exhibit-A : Certificate issued by Shilbharal Muslim  Samaj.

Exhibit-A(1) : Signature of Jainur Ali the then president of  Shilbharal 

Muslim  Samaj.

13.   DW-2 Alkash Ali deposed in  his  evidence-in-chief  that  he is  the 

Defendant  No.1 of  the instant  case and he knows both the parties.  In his 

cross-examination he deposed that Unush Ali and Thago Bibi are the owners 

of the suit-land. In the Jamabandi copy the name of Unush Ali and Thago 

Bibi  are  there.  Unuh  Ali  is  the  son  of  Thago  Bibi.  Defendant  No.2  and 

Defendant  No.3  are  his  sons. DW-3  Jainur  Ali deposed  in  his  cross-

examination that the Exhibit-A was issued by him. In such exhibit the Dag 

and Patta No. are not mentioned. The society mentioned in Exhibit-A has not 

been registered. As stated in his evidence-in-chief he does not know whether 

the  plaintiffs  have  their  rights  over  the  suit-land. DW-4  Lal  Chand  Ali 

deposed in his cross-examination that the suit-land is of Unush Ali. He does 

not know whose names are their over the suit-land.

14.  I have also perused the documents exhibited by either side in support 

of their case. PW-1 exhibited the Jamabandi copy of the suit-land and DW-1 

exhibited  a  certificate  issued  by  a  local  committee.  Appreciating  the 

evidences on record it seems that DW-1 admitted that Unush Ali is the owner 

of the suit-land. He deposed in his cross-examination that the suit-land is in 

the name of Etim Ali and the same is not mutated in their name. DW-2 also 

deposed in his cross-examination that the owners of the suit-land are Unush 

Ali  and  Thgo  Bibi.  Accordingly  all  the  defendants  have  stated  that  the 

plaintiffs  are  the  actual  owners  of  the  suit-land.  A  claim which  remains 

corroborated.  However  the  defendants  have  claimed  their  right,  title  and 

interest  over  the  suit-land  on  the  basis  of  adverse  possession.  Now  the 

question remains  whether  the counter  claimants  have obtained such right, 

title and interest over such land on the basis of any adverse possession. DW-1 

also deposed in his cross-examination that they do not pay the Khazana over 

the suit-land. He has not filed any documents other then Exhibit-A to show 

their possession over the suit-land. Moreover it has been further deposed in 
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his cross-examination that as stated in evidence on affidavit he has not filed 

any documents to establish his claim that his father has been over the suit-

land since 12.04.1995. In his counter-claim and written-statement there is no 

mention of any village  Mel.  The other defendant’s witness also could not 

substantiate that the defendants have been in possession of the suit-land for 

long.  The  document  exhibited  by  the  defendant  is  issued  by  a  local 

committee which has not been registered and accordingly the committee has 

no sanctioning authority as per law to issue such certificates. Moreover no 

proceedings of any such meetings as stated in Exhibit-A has been filed in this 

case which in the process lead to the conclusion that such document can’t be 

relied  upon  to  arrive  at  any  just  decision.  The  plaintiffs  have  filed  the 

Jamabandi copy of the suit-land which goes to show the name of Etim Ali in 

such record of  rights.  However  the  defendants  have never  questioned the 

validity, genuineness and legality of such exhibit and hence such document 

remain unchallenged during the course of trial. Reliance at this stage can be 

held upon Pormesh Sarma and Ors versus Islam Ali and ors 2000(3) GLT  

453 wherein amongst others it has been held that record of rights- entries in  

the record of rights i.e. Jamabandi based on Chitha are to be founded on the  

basis  of  actual  possession-  such  entries  raise  a  presumption  regarding  

possession in favour of the recorded pattadar unless rebutted… In the instant 

case the entries in the record of rights i.e. Jamabandi remains un-rebutted and 

hence the presumption as regards  the ownership of land goes in favour of the 

plaintiff which in turn goes to show that the plaintiffs have the right, title and 

interest  over  the  suit-land.  The  same  claim  of  the  plaintiff  remains 

unrebutted. 

15.  The others contention as regard adverse possession as claimed by the 

counter claimants needs to be taken up for consideration. Accordingly the 

moot question at the cornerstone, as regards period of limitation is the factors 

attracting applicability of the Doctrine of Adverse Possession. Reliance can 

be had upon   T. Anjanappaand Ors. Vs Somalingappa and Anr. (2006) 7  

SCC 570, wherein amongst others it was held that,  The concept of adverse  

possession  contemplates  a  hostile  possession  i.e.  a  possession  which  is  

expressly or impliedly in denial of the title of the true owner. Possession to  

be adverse must be possession by a person who does not acknowledge the  

other's rights but denies them. The principle of law is firmly established that  
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a person who bases his title on adverse possession must show by clear and  

unequivocal evidence that his possession was hostile to the real owner and  

amounted to denial of his title to the property claimed. For deciding whether  

the alleged acts of a person constituted adverse possession, the animus of the  

person doing those acts  is  the most  crucial  factor.  Adverse  possession is  

commenced in wrong and is aimed against right. A person is said to hold the  

property  adversely  to  the  real  owner  when  that  person  in  denial  of  the  

owner's right excluded him from the enjoyment of his property. Possession to  

be adverse must be possession by a person who does not acknowledge the  

other's rights but denies them. It is a matter of fundamental principle of law  

that  where  possession  can  be  referred  to  a  lawful  title,  it  will  not  be  

considered to be adverse. ..Adverse possession is that form of possession or  

occupancy of land which is inconsistent with the title of the rightful owner  

and  tends  to  extinguish  that  person's  title.  Possession  is  not  held  to  be  

adverse if it can be referred to a lawful title. The person setting up adverse  

possession  may  have  been  holding  under  the  rightful  Owner's  title  e.g.  

trustees, guardians, bailiffs or agents. Such persons cannot set up adverse  

possession.  "Adverse  possession"  means  a  hostile  possession  which  is  

expressly or impliedly in denial of title of the true owner. Under Article 65 of  

the Limitation Act,  burden is  on the defendants  to  prove  affirmatively.  A  

person who bases his title on adverse possession must show by clear and  

unequivocal  evidence  i.e.  possession  was  hostile  to  the  real  owner  and  

amounted to a denial of his title to the property claimed. In deciding whether  

the acts, alleged by a person, constitute adverse possession, regard must be  

had to the animus of the person doing those acts which must be ascertained  

from the facts and circumstances of each case. The person who bases his title  

on  adverse  possession,  therefore,  must  show  by  clear  and  unequivocal  

evidence i.e.  possession was hostile to the real owner and amounted to a  

denial  of  his  title  to  the  property  claimed.  Where  possession  could  be  

referred to a lawful title, it will not be considered to be adverse. The reason  

being that a person whose possession can be referred to a lawful title will not  

be permitted to show that his possession was hostile to another's title. One  

who holds possession on behalf of another does not by mere denial of that  

other's title make his possession adverse so as to give himself the benefit of  

the  statute  of  limitation.  Therefore,  a  person  who  enters  into  possession  
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having a lawful title, cannot divest another of that title by pretending that he  

had no title at all. An occupation of reality is inconsistent with the right of  

the true owner. Where a person possesses property in a manner in which he  

is not entitled to possess it, and without anything to show that he possesses it  

otherwise than an owner (that is, with the intention of excluding all persons  

from it, including the rightful owner), he is in adverse possession of it. Thus,  

if A is in possession of a field of B's, he is in adverse possession of it unless  

there is something to show that his possession is consistent with recognition  

of B's title. Adverse possession is of two kinds, according as it was adverse  

from  the  beginning,  or  has  become  so  subsequently.  Thus,  if  a  mere  

trespasser takes possession of A's property, and retains it against him, his  

possession is adverse ab initio. But if A grants a lease of land to B, or B  

obtains  possession  of  the  land as  A's  bailiff,  or  guardian,  or  trustee,  his  

possession can only become adverse by some change in his position. Adverse  

possession  not  only  entitled  the  adverse  possessor,  like  every  other  

possessor, to be protected in his possession against all who cannot show a  

better title,  but also, if  the adverse possessor remains in possession for a  

certain period of time produces the effect either of barring the right of the  

true owner, and thus converting the possessor into the owner, or of depriving  

the true owner of his right of action to recover his property and this although  

the true owner  is  ignorant  of  the adverse  possessor  being in  occupation.  

Adverse possession is that form of possession or occupancy of land which is  

inconsistent with the title of any person to whom the land rightfully belongs  

and tends to extinguish that person's  title,  which provides that  no person  

shall make an entry or distress, or bring an action to recover any land or  

rent, but within twelve years next after the time when the right first accrued,  

and does away with the doctrine of adverse possession, except in the cases  

provided for by Section 15. Possession is not held to be adverse if it can be  

referred to a lawful title. According to Pollock, "In common speech a man is  

said to be in possession of anything of which he has the apparent control or  

from the use of which he has the apparent powers of excluding others". It is  

the basic principle of law of adverse possession that (a) it is the temporary  

and abnormal separation of the property  from the title of  it  when a man  

holds property innocently against all the world but wrongfully against the  

true owner; (b) it is possession inconsistent with the title of the true owner.  
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Furthermore it has been discussed that If the defendants are not sure who is  

the  true  owner  the  question  of  their  being  in  hostile  possession  and  the  

question of denying title of the true owner do not arise.

16.  Reliance  is  also  based  upon  Amrendra  Pratap  Singh

Vs Tej Bahadur Prajapati and Ors (2004) 10 SCC 65  where-in amongst 

others it has been held that The nature of the property, the nature of title  

vesting  in  the  rightful  owner,  the  kind  of  possession  which  the  adverse  

possessor  is  exercising,  are  all  relevant  factors  which  enter  into  

consideration  for  attracting  applicability  of  the  Doctrine  of  Adverse  

Possession. The right in the properly ought to be one which is alienable and  

is capable of being acquired by the competitor. Adverse possession operates  

on an alienable right. The right stands alienated by operation of law, for it  

was capable of being alienated voluntarily and is sought to be recognized by  

doctrine of  adverse  possession as having been alienated involuntarily,  by  

default and inaction on the part of the rightful claimant who knows actually  

or constructively of the wrongful acts of the competitor and yet sits idle. Such  

inaction or default in taking care of one's own rights over property is also  

capable  of  being called a  manner  of  'dealing'  with one's  property  which  

results in extinguishing one's title in property and vesting the same in the  

wrong  doer  in  possession  of  property  and  thus  amounts  to  'transfer  of  

immovable property' in the wider sense assignable in the context of social  

welfare legislation enacted with the object of protecting a weaker section.

17.  In  P.T.  Munichikkanna  Reddy  an  Ors.Vs  Revamma  and  Ors  

(2007) 6 SCC 59  it is held amongst others that,  Adverse possession in one  

sense is based on the theory or presumption that the owner has abandoned  

the property to the adverse possessor on the acquiescence of the owner to the  

hostile acts and claims of  the person in possession.  It  follows that sound 

qualities of a typical adverse possession lie in it being open, continuous and  

hostile. Efficacy of adverse possession law in most jurisdictions depend on  

strong limitation statutes  by operation of  which right  to access  the court  

expires through effluxion of time. As against rights of the paper-owner, in the  

context  of  adverse  possession,  there  evolves  a  set  of  competing rights  in  

favour of the adverse possessor who has, for a long period of time, cared for  

the land, developed it, as against the owner of the property who has ignored  

the property. Modern statutes of limitation operate, as a rule, not only to cut  
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off one's right to bring an action for the recovery of property that has been in  

the adverse possession of another for a specified time, but also to vest the  

possessor with title. The intention of such statutes is not to punish one who  

neglects  to  assert  rights,  but  to  protect  those  who  have  maintained  the  

possession of property for the time specified by the statute under claim of  

right or color of title…  It is important to keep in mind while studying the  

American  notion  of  Adverse  Possession,  especially  in  the  backdrop  of  

Limitation  Statutes,  that  the  intention  to  dispossess  cannot  be  given  a  

complete go by. Simple application of Limitation shall not be enough by itself  

for the success of an adverse possession claim. Further-more it has been held 

that  …to  assess  a  claim  of  adverse  possession,  two-pronged  enquiry  is  

required…Application  of  limitation  provision  thereby  jurisprudentially  

"wilful  neglect" element  on  part  of  the  owner  established.  Successful  

application in  this  regard  distances  the  title  of  the  land from the  paper-

owner… Adverse possession must be adequate in continuity, in publicity and  

extent and a plea is required at the least to show when possession becomes  

adverse so that the starting point of limitation against the party affected can  

be found...

18.  More-over in Konda Lakshmana Bapuji Vs Government of Andhra  

Pradesh and Ors. (2002) 3 SCC 258, it has been held amongst others that the 

question  of  a  person  perfecting  title  by  adverse  possession  is  a  mixed  

question  of  law  and  fact.  The  principle  of  law  in  regard  to  adverse  

possession is  firmly established.  It  is  a well-settled proposition  that  mere  

possession  over  the  land,  however  long  it  may  be,  would  not  ripe  into  

possessory title unless the possessor has 'animus possidendi' to hold the land 

adverse to the title of the true owner. It is true that assertion of title to the  

land in dispute by the possessor would, in an appropriate case, be sufficient  

indication of the animus possidendi to hold averse to the title of the true  

owner. But such an assertion of title must be clear and unequivocal though it  

need not be addressed to the real owner. For reckoning the statutory period  

to perfect  title  by prescription both the possession as well  as the  animus 

possidendi must be shown to exist. Where, however, at the commencement of  

the possession there is no  animus possidendi the period for the purpose of  

reckoning adverse possession will commence from the date when both the  

actual possession and assertion of title by the possessor are shown to exist. 
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Under the factual  matrix of the instant case it  has to be determined as to 

whether  the  defendants’  possession  has  become  adverse?  Plea  of  adverse 

possession is not a pure question of law but a blended one of fact and law. 

Accordingly I am of the opinion that the principle of law in regard to adverse 

possession  is  firmly  established.  It  is  a  well-settled  proposition  that  mere 

possession  over  the  land,  however  long  it  may  be,  would  not  ripe  into 

possessory title unless the possessor has 'animus possidendi' to hold the land 

adverse to the title of the true owner. However no such 'animus possidendi' or 

possession  adverse  and  hostile  to  the  title  of  the  true  owner  could  be 

established. DW-1 also deposed in his cross-examination that they do not pay 

the  Khazana  over the suit-land. He has not filed any documents other then 

Exhibit-A to show their possession over the suit-land. Moreover DW-1 has 

further deposed in his cross-examination that as stated in his evidence-on-

affidavit he has not filed any documents to establish his claim that his father 

has been over the suit-land since 12.04.1995. The other defendant’s witness 

also could not substantiate that the defendants have been in possession of the 

suit-land  for  long.  There  are  no  such  materials  on  record  to  establish 

possession  adverse  to  the  title  of  the  true  owner.  The  counter-claimants 

evidence fall short of establishing their claim of adverse possession over the 

suit-land. Accordingly the counter claimants failed to substantiate their claim 

over the suit land.

 Consequently the issues are decided and go in favour of the plaintiff. 

19.  Issue No. 4, 5 and 6: For proper adjudication of the case these three 

issues  can  be  taken  up  for  discussion  together.  Under  the  present 

circumstances of the case and on the basis of the decisions arrived at the 

previous issues it is redundant to discuss further on these three issues. The 

plaintiffs  have the right,  title  and interest  over  the suit-land and they are 

entitled to permanent injunction and cost of the suit. The Defendant No. 4 

and Defendant No. 5 under the circumstances of the case are not entitled to 

any reliefs as prayed for.

20.  Issue No. 1: Although the defendant pleaded that the suit is bad for 

non-joinder necessary parties but subsequently by way of amendment names 

of Proforma Defendant No.6 to Defendant No. 12 being legal heirs of Etim 

Ali  are  impleaded  in  the  suit.  The  impleadment  of  other  pattadars  is  not 

necessary as their presence is not required for proper adjudication of the case. 
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Moreover the defendants never adduced any evidence to substantiate their 

version that the other pattadars are necessary for determining the matters in 

controversy between the parties

 Accordingly these issues are decided and goes against the defendant 

and counter claimants.

21.  ORDER
 In the conclusion the suit is decreed with cost and the counter-claim 

is dismissed on contest.  

 The plaintiffs have the right, title and interest over the suit-land and 

are also entitled to permanent injunction as prayed for. 

Prepare decree accordingly. 

   Given under my hand and seal of this court on  18thday of July,  

2013.

Naguib Ahmed
Munsiff No.3, Kamrup,

Guwahati.

APPENDIX

Plaintiff’s Witnesses

1. PW-1: Unush Ali 
Exhibit-1 : Copy of Jamabandi.

2. PW-2: Khakib Ali

3. PW-3: Nazrul Ali

4. PW-4: Lotifur Rehman

Defendant’s Witnesses

1. DW-1: Rijul Ali

Exhibit-A : Certificate issued by Shilbharal Muslim Samaj
Exhibit-A (1) : Signature of Jainur Ali the then president of Shilbharal 

Muslim  Samaj
2. DW-2: Alkash Ali
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3. DW-3: Jainur Ali

4. DW-4: Lal Chand Ali
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