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House No. 6, Guwahati-36

P.S: Dispur,

District: Kamrup, Assam.………………………….……………...: Defendant(s)
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This suit coming on for final hearing on 12.07.2013 in the presence of:

Sri T. Sarma

Sri H. Sarma : Advocate for the plaintiff(s).

And

Sri K. Bhatta

Sri P. Medhi : Advocate for the defendant(s).

and having stood for consideration to this day, the court delivered the 

following Judgment. 

JUDGEMENT

1. Plaintiff’s case:    The plaintiff filed her plaint and pleaded that her 

husband  was  a  lecturer  of  Mathematics  of  Arya  Vidyapith  College.  Her 

husband purchased a plot of land from one Utpal Hazarika by executing a 

Un-registered sale deed and thereafter he has been paying the revenue to the 

government. The husband of the plaintiff also applied for settlement of the 

land by filing  Kabula application dated 05.07.2007. An R.C.C. house was 

also  constructed  upon the  said  land  which was  letter  on  assessed  by  the 

G.M.C vide holding No. 6. As per the census the names of the plaintiff and 

her husband was entered in the relevant registers. Thereafter on 16.05.2002 

the forest department, government of Assam carried out a demolition drive 

and in the process the house of the plaintiff was also demolished. Thereafter 

the  husband  shifted  his  place  of  residence  to  Narbang  Sarboday  Nagar 

Lalmati keeping the house at Hengrabari under lock and key. The defendant 

is the brother-in-law of the deceased. The defendant admittedly helped the 

plaintiff and her husband during their time of need. The defendant proposed 

that he will stay in the house of the plaintiff on the monthly rent basis and 

accordingly he started to live as tenant since 01.04.2005. On 29.04.2009 a 

rent agreement was executed between both the sides fixing the rent at Rs. 

300/- per month.  The term of tenancy was fixed for ten years.  Thereafter 
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some repairing works amounting to Rs.  30,  000/-  were made in  the suit-

premises. The repairing works was carried out by the defendant. The husband 

of the plaintiff died on 07.07.2008. However the plaintiff after death of her 

husband  made  plans  to  shift  her  residence  back  to  the  tenanted  house. 

Accordingly the defendant was requested to vacate the tenanted premises. 

However inspite of notice to quit dated 15.12.2012, the defendant refused to 

vacate the suit premises.     

2. Plaintiff’s prayer: The plaintiff has therefore filed the suit praying 

for a decree of:

1. A decree of ejectment thereby removing the men and materials 

of the defendant.

2. To grant permanent injunction.

3. Cost of the suit.

4. Other relief/ reliefs

3.   Defendant’s version: The defendant filed his written-statement and 

pleaded that the suit is bad for mis-joinder of parties and for non-joinder of 

necessary  parties.  The  whole  land  of  Dag  No.  192  of  Village-  No.1 

Hengrabari, Mouza-Beltola is Government land belonging to the Government 

of Assam and the Forest Department of the Government, and hence they are 

necessary parties in the present  suit  and no decree can be passed without 

impleadment  and  hearing  of  the  Government  of  Assam  and  Forest 

Department. The deceased Siba Ram Kalita has several legal heirs including 

his sons, daughters. The said legal heirs are also necessary party and effective 

decree  cannot  be  passed  without  hearing  those  legal  heirs.  There  is  no 

landlord-tenant relationship between the plaintiff and the defendant. Neither 

the plaintiff nor her husband executed any rent agreement with the defendant 

in respect of the house mentioned in Schedule-A of the plaint. It is denied 

that Sri Utpal Hazarika was occupier of the land and it is denied that the 

plaintiff’s  husband  paid  any  consideration  money  on  11.07.1981  to  any 

vendor. It is denied that the vendor Utpal Hazarika executed any unregistered 

sale  deed  on  11.07.1981.  The  Annexure-I  of  the  plaintiff  is  a  false  and 

fabricated document and no land has been transferred by the said document. 

It is denied that the deceased had constructed R.C.C. house and applied for 

electricity connection in the year 2003. It is denied that the plaintiff has paid 
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electricity bill of consumer No. 009000005543 and applied for mutation of 

her name in the said connection. It is denied that Annexure- IV, V, VI VII 

and VIII of the plaint are genuine and authenticated documents. The fact of 

the case is that  the land of  Dag No. 192 Village Hengrabari  (Madhapur), 

Mouza-Beltola; District- Kamrup, Assam is a Government land which has 

been given to the Forest Department of the state. Several people of the state 

encroached the said land. The husband of the plaintiff also encroached about 

15L  of  land  and  constructed  a  chali  house.  On  16.05.2002  the  Forest 

Department of the State had dismantled and removed all houses from the said 

land of Dag No. 192 and all the encroachers fled from the place. After the 

said demolition drive, some people again encroached different  portions of 

land of Dag No. 192. The defendant purchased possessory right over 1K 10L 

land of Dag No. 192 from one Sri Dilip Tumung. The said 1K 10L land is on 

the  northern  side  of  cremation  ground  having  a  small  path  between  the 

cremation ground and the purchased land of the defendant. The husband of 

the plaintiff Late Siba Ram Kalita was related to the defendant as brother-in-

law  (Salpati).  The  said  brother-in-law  was  heard  to  have  purchased 

possessory right of some land of Dag No. 192 from some other person and 

the  same  is  on  the  southern  side  of  the  cremation  ground.  As  every 

encroachers were evicted by the Forest Department so said Siba Ram Kalita 

had lost all his possessory right over the said land on the southern side of the 

cremation  ground.  The  defendant  being  sympathetic  to  the  salpati, the 

defendant told him to construct an Assam type house on some vacant land 

situated outside the 1K 10L purchased land of the defendant.  Accordingly 

Late Siba Ram Kalita started construction and took electricity connection on 

a half constructed Assam type house over 3-4L land on the northern side of 

the land of the plaintiff (Exclusively). After taking electricity connection Siba 

Ram Kalita started suffering from different ailments. The wife of the Siba 

Ram Kalita  (plaintiff)  was also  suffering  from some ailment.  Under  such 

circumstances  Siba  Ram  Kalita  requested  the  defendant  to  complete  the 

construction of the half done Assam type house by spending money of the 

defendant. The defendant accordingly constructed the house where there was 

electricity connection in the name of Siba Ram Kalita. It is mentioned herein 

that the defendant has his own house over the 1K 10L land outside the land 

where the plaintiff’s husband was allowed to construct the aforesaid house. 
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As the defendant  has  adjacent  land and house,  so  the  plaintiff’s  husband 

ultimately decided to sale all his right over the aforesaid house which was 

ultimately constructed and completed by the defendant. Such proposal of sale 

was made due to inability of Siba Ram Kalita to come to live in that area and 

due to his urgent necessity of money for his treatment. The defendant has 

already spent around Rs. 2, 00, 000/- in construction of the aforesaid Assam 

type house where the plaintiff’s husband had invested only around Rs. 30, 

000/-.  Under  such situation  the husband of the plaintiff,  while  he was in 

G.N.R.C.  Hospital,  took  consideration  money  of  Rs.  1,  07,  000/-  on 

26.06.2008 from the defendant and told that the said house will belong to the 

defendant as his purchased house. The plaintiff’s husband told that he will 

execute an unregistered deed of the house (mentioned in the suit premises) 

after  he recovers from the ailment.  The plaintiff  even does not  know the 

identity of the suit  premises and as per the plaint the suit  premises is not 

identifiable. Neither the plaintiff nor her husband had ever got possession of 

the suit premises. The suit premises has been constructed and possessed by 

the defendant from the very beginning.    

4.  Issues: Upon perusal  of  the  pleadings  the  following  issues  were 

framed by my predecessor-in-office on 17.06.2011. 

1. Whether the suit is barred by limitation?

2. Whether the suit is bad for non-joinder of necessary parties?

3. Whether the defendant is a tenant under the plaintiff in respect of 

suit land?

4. Whether  the  1K 10L  land  received  by  defendant  from Dilip 

Tumung  by  purchase  of  possessory  right  is  the  same  land 

described in the schedule of the plaint?

5. Whether  the  plaintiff  is  entitled  to  a  decree  of  recovery  of 

possession against the defendant?

6. Whether the plaintiff  is  entitled to relief  as  prayed for  in  the 

plaint?

5. Discussions,  Decisions  and  Reasons  thereof: I  have  also  heard 

arguments advanced by both the counsels at length.
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6.  Issue  No.3  and 4:  For  better  appreciation  of  the  evidence  these 

issues  are  taken  up  for  discussion  together.  Moreover  in  the  present 

circumstances of this case these two issues appear to be the most important 

one and hence taken up for discussion first. PW-1     Smti Beauty Medhi Kalita   

is the plaintiff of the instant case. In her cross-examination she deposed that 

the suit  land is  mentioned in  schedule of  Exhibit-1 which she  purchased 

from Utpal Hazarika. They were evicted by the Government on 16.05.2002 

and their house was demolished in the process. As a result of such eviction 

drive the plaintiff and other people left the place and started living here and 

there. The Dag No. of the suit land is 192. She does not know how much of 

land is there in Dag No. 192. She has 2K 9L of land. The defendant resides 

on the north of the crematorium. The defendant purchased his land from one 

Dilip Tumung. She denied the suggestion that she did not purchased her land 

from  Utpal  Hazarika.  She  has  filed  this  case  against  the  defendant 

considering him as a tenant. She has sought her title over the suit-land and 

she has not sought any relief under any Rent Control Act. The defendant has 

not paid any rent to her and she does not know if any rents were ever paid to 

her husband. The defendant gave an amount of Rs. 10, 000/- to her for her 

husband’s treatment. Thereafter the defendant after the death of his husband 

gave  her  another  amount  of  Rs.  15,  000/-.  His  brother  told  her  that  the 

defendant gave an amount of Rs. 1, 00, 000/- to them. She came to return the 

amount to the defendant but the defendant did not take the same. She took 

money from the defendant for her husband’s treatment on the condition of 

selling her land.    

7.  PW-1 exhibited the following documents.

Exhibit-1 : Unregistered sale deed

Exhibit-2 : Khazana receipt

Exhibit-3 : Khazana receipt

Exhibit-4 to 6 : Electricity bills

Exhibit-7 : G.M.C tax receipts

Exhibit-8 : Tenancy agreement 
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8.  PW-2  Basanti  Choudhury did  not  depose  anything  concrete  as 

regards  the  instant  suit.   PW-3  Bishnu  Talukdar deposed  in  her  cross-

examination  that  Dhiraj  Das  has  his  house  on  the  northern  side  of  the 

crematorium.  PW-4 Dilip Choudhury deposed in his cross-examination that 

he  is  a  Phuska  vendor and he  now resides  with  the  plaintiff.  He further 

deposed that Siba Ram Kalita has his house on the south of the crematorium 

DW-1 Dhiraj Kumar Das deposed in his cross-examination that the suit land 

is of 2K 9L. He has not denied in his written statement that he is not a tenant 

of a house said plot of land. During the eviction drive of 2002 no eviction 

was made in his plot of land. He purchased the possessory right of his plot of 

land from one Dilip Tumung by executing Exhibit-Ka. Dilip Tumung is not 

a witness in this case. In  Exhibit-Kha the area of land is Lichu Bagan. In 

Exhibit-Kha the place of birth is written as Lichu Bagan. He has nothing to 

say  about  Exhibit-1.  The  same  is  not  a  deed  of  his  land.  The  electric 

connection of suit house is in the name of Siba Ram Kalita. He has not given 

any no-objection certificate  to have connection in the name of Siba Ram 

Kalita. He denied the suggestion that he has been illegally occupying the land 

of the plaintiff measuring 2K 9L.     

9. DW-1 exhibited the following documents.

 Exhibit-Ka : Unregistered sale deed

   Exhibit-Kha : G.M.C. holding certificate

Exhibit-Ga : Ration card

Exhibit-Gha : Birth certificate

10.   DW-2 Panchanand Deori deposed in his cross-examination that he 

does not know if Siba Ram Kalita purchased his land from Utpal Hazarika. 

He knows that Siba Ram Kalita lost his house in the eviction derive of 2002. 

After the said demolition drive Siba Ram Kalita did not make any house over 

such  portion  of  land.  The  land  of  Siba  Ram  Kalita  and  Dhiraj  Das  are 

completely  different.  Dhiraj  Das  purchased  his  land  from Dilip  Tumung. 

DW-3 Ajit  Baishya did  not  depose  anything concrete  as  regards  the  suit 

property.      

11.  I have also heard arguments advanced by both the counsels at length. 

I  have  also  perused the documents  exhibited  by either  side.  The plaintiff 
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claims that her husband Siba Ram Kalita has her house on the south of the 

crematorium.  The  land  was  purchased  from  one  Utpal  Hazarika  vide 

Exhibit-1. The Exhibit-1 goes to show that there was 2K 9L of land and in 

the schedule of the said sale deed vide Exhibit-1 it has been shown that on 

the north of the land there is a crematorium meaning there-by that the said 

plot of land is on the southern side of the crematorium and the house on such 

plot of land was given on rent to the defendant. However PW-1 in her cross-

examination  deposed  that  Dhiraj  Das  resides  on  the  northern  side  of  the 

crematorium. PW-1 also deposed that the defendant has purchased his land 

from one Dilip Tumung. Now if we go to see the said sale-deed of purchase 

of  land  from  Dilip  Tumung  then  the  said  deed  goes  to  show  that  the 

possessory right has been purchased by the defendant from Dilip Tumung. 

DW-1 deposed in his cross-examination that he did not  give no-objection 

certificate to Siba Ram, Kalita in attaining the electric connection which goes 

to show that the house was of Dhiraj Das and hence the question of giving no 

objection certificate to others arose. I have also perused the schedule of the 

plaint where-in no boundaries have been mentioned. The schedule specifies a 

R.C.C. house over a plot of land measuring about 2K 9L covered by Dag No. 

192. There is no boundary to locate the suit premises. Moreover  Exhibit-8 

also does not contain any schedule to specify the house which was given on 

rent. Moreover  Exhibit-Ka goes to show a plot of land measuring 1K 10L 

different to what has been stated in Exhibit-1. The documents show that the 

land  in  question  and  the  house  there  on  is  on  the  southern  side  of  the 

crematorium and PW-1 deposed that the said house is in the northern side of 

the crematorium. Accordingly under such circumstances and in the absence 

of any schedule in the plaint the suit land remains un-identified. The PW-1 

also  deposed  that  the  defendant  resides  as  tenant  on  the  north  of  the 

crematorium  and  he  has  asked  his  tenant  to  vacate  the  said  house. 

Corroborating  her  statement  the  PW-3  deposed  that  he  knows  that  the 

defendant  is  a  tenant  and  resides  in  the  north  of  the  crematorium.  Such 

evidence is self-contradictory to the location of the suit-house as per Exhibit-

1. The evidences of the plaintiff and other materials on record falls short of 

establishing that the land purchased by the plaintiff as claimed by them is 

infact rented out to the defendant. Moreover it also could not be established 

that if the land of Siba Ram Kalita is in the southern side of crematorium then 
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as per PW-1’s deposition how the defendant resides as tenant in the northern 

side of the crematorium when the plaintiff has no other plot of land except 

what is mentioned in Exhibit-1.  Accordingly it cannot be held that both the 

lands are one and the same. Admittedly the defendant has his own plot of 

land purchased from one Dilip Tumung and he has his own RCC house there-

on.  The  same  has  been  deposed  by  the  PW-1  herself.   Under  such 

circumstances the question as to why the defendant is in any rented house, 

couldn’t  be well  explained.  Consequently in the absences of evidences to 

substantiate the claim of the plaintiff it cannot be held that the plaintiff infact 

rented out any house to the defendant. The issue whether the defendant is a 

tenant under the plaintiff in respect of the suit-land couldn’t be determined.

Accordingly these issues are decided and go against the plaintiff. 

12.  Issue  No.5  and 6: For  proper  adjudication  of  the  case  these  two 

issues  can  be  taken  up  for  discussion  together.  Under  the  present 

circumstances of the case and on the basis of the decisions arrived at the 

previous issues it is redundant to discuss further on these two issues. As the 

issue of tenanted premise couldn’t be determined, the other issues needn’t be 

discussed in the present circumstances of the case. The plaintiff is not entitled 

to any decree of recovery of possession of any land. Moreover the plaintiff is 

not entitled to any relief as prayed for. 

 Accordingly these issues are decided and go against the plaintiff. 

13. Issue No. 1 and 2: The defendant argued that the present suit is bad 

for  non-joinder  of,  the  government  of  Assam  and  the  forest  department, 

Government of Assam as necessary parties.  The defendant further pleaded 

that,  the land in question is  a government  land and the forest  department 

carried out demolition drive on the said plot of land. Thus the Government of 

Assam and the forest department under Government of Assam are necessary 

parties to the suit. Reliance at this stage can be had upon Dambarudher Das 

-Vrs- Pabitra Mohan Das (2009) 1 GLR 403. It has been held in the said 

judgment that the defendants must give necessary particulars as to how and 

in what manner and for whose non-joinder and misjoinder the suit is bad. The 

court  can  decide  the  question  of  necessary  party  only  if  such  necessary 

particulars  are  pleaded  by  the  defendant  in  the  written  statement.  In  the 

instant suit the defendant through their written Statement has already pleaded 
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that the suit is bad for non joinder of necessary party, the Government of 

Assam and as such the suit is liable to be dismissed.

14.  The same principle has also been laid down in  L.H Bhat -Vrs- Y.  

Vasta (1993) 3 SCC 49. Moreover in K. Biswal -Vrs- A.K Baral and others  

(2004)  1  SCC  317 it  was  held  that  the  procedural  law  as  well  as  the 

substantive law both mandates that in absence of a necessary party, the order 

passed is a nullity and does not have a binding effect. Reliance can also be 

had upon Deputy Commissioner of Hardoi v. Rama Krishna AIR 1953 SC 

521 where-in amongst others it has been discussed that  “…Although there is  

no definite test to be applied in this connection, the tests that have been laid  

down  as  follows:  

 # There has to be a right of relief against such a party in respect 

of the matters involved in the suit.

#  The court must not be in a position to pass an effective decree 

in the absence of such a party. 

 The presence of opposing parties is one of the essential requirements 

of  any  civil  suit.  But  all  parties  are  not  necessary  for  the  suit  to  be 

adjudicated upon. Therefore, necessary and non-necessary parties have to be 

distinguished  between.  ‘Necessary  Parties’  are  those  parties  from  whom 

relief is claimed. ‘Non-necessary Parties’ are those parties who may be party 

to the suit,  but from whom no relief has been claimed.  In the absence of 

necessary parties, the court may dismiss the suit. The underlying logic is that 

the burden of providing relief should rest upon all the defendants. Since civil 

law deals with only those rights that are private in nature, legal action for 

enforcing the same can be initiated only by he whose civil rights have been 

violated. Thus, there has to be a plaintiff in civil suits. The plaintiff would 

demand  relief  from  the  person  who  has  violated  his  civil  rights,  the 

defendant.

15.  As discussed earlier in this issue and in relation to the principles laid 

down in the aforesaid authorities,  I  am of the considered opinion that  no 

reliefs are claimed from the Government of Assam and the forest department. 

The whole claim of the plaintiff rest on the matter of tenancy rights over a 

tenanted house.  Not impleading the said parties doesn’t take away the merit 

of the plaintiff’s case. Such parties are infact not required to determine the 

issue of tenancy rights of the plaintiff. 
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16.   More-over under the present  circumstances of the case and on the 

basis of the decisions arrived at the previous issues it is redundant to discuss 

further on the issue of the case being hit by law of limitations. For the ends of 

justice  substantive  issues  must  overtake  the  technical  aspects  of  any 

proceeding. Issue of limitation cannot go to determine the substantive merit 

of any case.

 Accordingly these issues are decided. 

17.  ORDER
 In the conclusion the suit is dismissed on contest  

 Prepare decree accordingly. 

   Given under my hand and seal of this court on  20thday of July,  

2013.

Naguib Ahmed
Munsiff No.3, Kamrup,

Guwahati.

APPENDIX

Plaintiff’s Witnesses

1. PW-1: Smti Beauty Medhi Kalita  

Exhibit-1 : Unregistered sale deed
Exhibit-2 : Khazana receipt
Exhibit-3 : Khazana receipt
Exhibit-4 to 6 : Electricity bills
Exhibit-7 : G.M.C. tax receipts
Exhibit-8 : Tenancy agreement 

2. PW-2: Basanti Choudhury 

3. PW-3: Bishnu Talukdar   

4. PW-4: Dilip Choudhury 
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Defendant’s Witnesses

1. DW-1: Dhiraj Kumar Das

Exhibit-Ka : Unregistered sale deed
Exhibit-Kha : G.M.C. holding certificate
Exhibit-Ga : Ration card
Exhibit-Gha : Birth certificate

2. DW-2: Panchanand Deori 

3. DW-3: Ajit Baishya 
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