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HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF NO. 3 AT GUWAHATI.

DISTRICT-KAMRUP

Title Suit Case No. 701/2006

Present: Naguib Ahmed. A.J.S
M.Sc (Agriculture), LL.B

Munsiff No.3, Kamrup      
Guwahati.

23rd day of July, 2013

Md. Imdadul Huda

S.O: Late Sahusul Huda

R.O: Dr. B.K. Kakati Road,

Ulubari, Guwahati-7 

P.S: Paltan Bazaar

District: Kamrup (M), Assam …...…….……...………………….…: Plaintiff(s)

-Versus-

Dr. Miklu Senapati

S.O: Mr. A. Senapati

R.O: Sonadhar Senapati Road,

Silpukhuri, Guwahati-3

P.S: Chandmari 

District: Kamrup (M), Assam.……...……...………..……………: Defendant(s)

This suit coming on for final hearing on 12.07.2013 in the presence of:
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Mr. N Alam : Advocate for the plaintiff(s).

And

Sri. D Chakravarty : Advocate for the defendant(s).

and  having  stood  for  consideration  to  this  day,  the  court  delivered  the 
following Judgment. 

JUDGEMENT
(A suit for declaration, ejectment and recovery of arrear rents)

1.  Plaintiff’s case:  The plaintiff  filed the plaint and pleaded that he 

along with his brother Md. Ziadul Huda and his mother Begum Raunak Akter 

Huda, had jointly purchased a plot of  land measuring 2K 8L covered by K.P 

Patta No. 505(Old)/ 38(New) and Dag No. 406 (Old)/ 359 (New) of Village 

Sahar Ulubari,  (Part9I),  Mouza-Ulubari, situated at Dr. B.K. Kakati Road, 

Guwahati,  Assam  from  its  vendors  by  Registered  Sale  Deed  being  No. 

6568/2001 dated 09.08.2001. The said plot of land is more fully described in 

the Schedule-A of the plaint. That vide said sale Deed No. 6568/2001 the 

plaintiff, as well as, his brother and mother had also jointly purchased the 

R.C.C. building standing thereon, which is also more fully described in the 

Schedule-B of the plaint. That out of the above stated- Schedule-A plot of 

land,  as  well  as  Schedule-B  R.C.C.  building,  a  portion  of  built  up  area, 

measuring 850 sq.ft.  of the Ground floor towards the southern side of the 

building has came to the share of the plaintiff, which is more fully described 

in the Schedule-C of the plaint. The defendant is a medical practitioner by 

profession and he was in search for a premise on monthly rent to open a 

commercial  centre  and accordingly  approached the plaintiff  to  let  out  the 

Schedule-C premises to him. After settlement of the terms and conditions of 

tenancy/  lease,  a  lease  deed  was  executed  between  the  plaintiff  and  the 

defendant,  on 15.06.2004, by which the plaintiff  had agreed to let-out the 

Schedule-C  premises  to  the  defendant  for  his  commercial  purposes,  on 

monthly rent of Rs. 16, 150/- per month, subject to increase of rent by 10% 

after every three years, for a period of 7 (seven) years. Vide clause No.4 of 

the said lease dated 15.06.2004, it was agreed between the parties that prior 
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to  taking possession  of  the  premises,  the  defendant  shall  pay an  advance 

amount of Rs. 5, 00, 000/- to the plaintiff, out of which Rs. 4, 00, 000/- was 

to be paid by cheque and Rs. 1, 00, 000/- was to be used for renovation work 

by  the  defendant  by  submitting  proper  receipts  of  the  work  done  for 

renovation. However till date the defendant has failed to pay or submit any 

receipt  of  expenses,  in  respect  of  said  amount  of  Rs.  1,  00,  000/-  to  the 

plaintiff.  As  such  the  defendant  is  guilty  of  breach  of  agreed  terms  of 

contract/ tenancy and liable to be evicted. As per clause No. 7 of the said 

lease deed dated 15.06.2004 the tenancy was deemed to be for a period of 7 

(seven) years, commencing from the 01.08.2004, expiring on 31.07.2011, on 

condition of payment of regular monthly rents. As per clause No. 8 of the 

said lease deed dated 15.06.2005 it was made clear between the parties that, 

in default of payment of monthly rents for three consecutive months by the 

defendant, the plaintiff shall be entitled to take the possession thereof, as full 

and absolute owner of the Schedule-C premises and to eject the defendant 

from  the  said  premises.  As  per  the  agreed  terms  of  lease  deed  dated 

15.06.2004 the tenancy in question had commenced from the 01.08. 2004 and 

the defendant is liable to pay the agreed monthly rent to the plaintiff on and 

from  01.08.2004.  However  till  date  the  defendant  has  failed  to  pay  the 

monthly rents to the plaintiff, and as such the defendant is a ranked defaulter 

and liable to be ejected from the Schedule-C premises and the plaintiff is also 

entitled to realize the arrear rent form the defendant on and from the month of 

August, 2004 till the month of June, 2005. That vide clause no. 16 of the said 

lease  deed  dated  15.06.2004  it  was  agreed  between  the  parties  that  the 

tenancy shall be governed by the provisions of The Assam Urban Areas Rent  

Control Act, 1972. After execution of the said lease deed dated 15.06.2004, 

the plaintiff had handed over the possession of the Schedule-C premises to 

the defendant which is the suit premises of the suit.  After taking over the 

possession of the suit premises, the defendant in the guise of renovation has 

constructed  some permanent  structure  and totally  changed the  nature  and 

character of the suit premises, without any written consent of the plaintiff, 

which is in gross violation of the lease deed dated 05.06.2004. That being 

compelled by the illegal acts of the defendant, the plaintiff had written a letter 

on  27.04.2005,  which  was  duly  received  by  the  defendant  wherein  the 

plaintiff  had demanded the due agreed amount,  as well  as,  the due arrear 
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rents.  Thereafter  on  18.05.2005  the  plaintiff  had  written  a  letter  to  the 

defendant, requesting him to vacate the suit-premises,

2. Plaintiff’s prayer: The plaintiff  has therefore filed the suit  praying 

for a decree of:

i) Declaration that the defendant has violated the agreed terms 

and conditions of the lease deed dated 15.06.2004.

ii) A decree of eviction of the defendant from the Schedule-C suit 

premises and the Khas possession of Schedule-C premises may 

be delivered to the plaintiff, by evicting men, materials.

iii) Decree for realization of arrear rent against the defendant of 

Rs. 1, 10, 000/- being the payable monthly rents on and from 

the month of August, 2004 till June, 2005, along with interest 

@ 18% P.A. with quarterly rents.

iv) Decree of permanent injunction.

v) Decree for realization of future monthly rents till his eviction.

3. Defendant’s    Amendment  Written-Statement:   The  defendant  filed 

amended  Written-Statement  (W.S)  and  pleaded  that  the  suit  filed  by  the 

plaintiff  is  misconceived,  false,  frivolous  and  vexatious  and  hence  not 

maintainable.  The defendant,  however,  submits  that  the instant  suit  is  not 

maintainable in law on account of non-joinder of Md. Ziadul Huda and his 

mother  Begum Raunak Akhtar  Huda.  It  is  admitted  that  the  plaintiff  had 

agreed to let out the Schedule-C premises to the defendant for his use on a 

monthly rent of Rs. 16, 150/- in terms of the agreement dated 15.06.2004. In 

the context of the aforesaid statements, the defendant begs to state and submit 

herein that strictly in terms of clause 4 of the agreement dated 26.06.2004, 

the defendant herein had paid an amount of Rs. 4, 00, 000/- (Rupees Four 

Lakhs by way of cheque to the plaintiff as advance amount which was duly 

received by him.  The defendant  herein  had carried  out  renovation  of  the 

tenanted premises  which includes  fittings of  tiles  in  the entire  floor  area, 

repairing of brick walls, painting works, electrification including fixtures and 

fittings,  toilets  and  window panes  repairing,  and  the  total  expenditure  of 

which has gone to Rs.  1,  30,  000/-  (Rupees Lakh Thirty  Thousand).  The 

defendant has retained the voucher and cash memo of the expenditure made 

by him in such regard and is ready and willing to furnish the same to the 
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plaintiff  as and when asked for.  However, till  date the plaintiff  has never 

asked for  the receipts and vouchers of the renovation work as a result  of 

which the same is lying in the custody of the defendant. As such there is no 

breach of  the  said  agreement  on  any account  as  has  been alleged by the 

plaintiff. The statements made in the plaint that till date the defendant has 

failed to pay the monthly rents to the plaintiff and as such the defendant is a 

rank defaulter and liable to be ejected from the Schedule-C premises and that 

the plaintiff is entitled to arrear rents from the defendant on and from the 

month of August, 2004 till the month of June, 2005 are categorically denied 

by the defendant. The defendant states that ever since the month of August, 

2004, the plaintiff has been accepting the amount of Rs. 10, 000/- (Rupees 

Ten Thousand) as monthly rent after due adjustment in terms of clause 4 by 

issuing  appropriate  receipts  and  the  defendant  has  also  accepted  rent  in 

respect of the tenanted premises even after institution of the instant suit. The 

plaintiff is not entitled to any of the reliefs prayed for in the instant suit. On 

the contrary, it is the defendant who is entitled to recover an amount of Rs. 

30,  000/-  (Rupees  Thirty  Thousand)  from the  plaintiff  on  account  of  the 

renovation work carried out  by  him after  obtaining due consent  from the 

plaintiff.  The defendant was the Director of  M/s Unilife Medical Services  

Pvt.  Ltd,  a  company  registered  under  the  Company’s  Act  1956.  The 

defendant took a term loan from State Bank of India, New Guwahati Branch, 

initially for an amount Of Rs. 50, 00, 000/- (Rupees Fifty Lakhs) as well as 

cash credit limit of Rs. 24, 00, 000/- (Rupees Twenty Four Lakhs). However, 

the loan account becomes N.P.A. and defendant was asked by the Bank to 

pay  Rs.  1,  28,  01,  645/-  (Rupees  One  Crore  Twenty  Eight  Lakhs  One 

Thousand Six hundred forty five). The defendant further pleaded that at the 

time of execution of Lease  Agreement dated 12.08.2003 with the plaintiff 

and his brother Ziadul Huda and his  mother  Begum Akhtar  Huda,  it  was 

stipulated in clause 4 of the said agreement that “ it is hereby declared that  

such the building and the structure shall remain the absolute property of the  

lessee (defendant) during the term of the lease period hereby created and  

lessee shall have right to mortgage or give the said lease building as co-

lateral security to any financial institution but on expiry of 33 (thirty three)  

years from the date hereof the same shall vest in and become the absolute  

property of the lessor who shall be then entitle to enter upon and to take  
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possession of the same and shall in meantime have and possess a the vested  

interest therein”.  Meanwhile, for recovery of the said outstanding dues the 

Bank i.e.  State Bank of India filed application before the Debts Recovery 

Tribunal,  Guwahati  for  recovery  of  the  aforesaid  outstanding  amount, 

standing  in  the  account  of  the  said  company.  The  said  application  is 

registered as OA No. 53/2008. The Bank took over physical possession of the 

said  property  of  Schedule-A,  Schedule-B and  Schedule-C  on  25.11.2009. 

That the defendant begs to state that on 07.01.2012 the State Bank of India 

namely the authorized officer of the Stressed Assets Recovery Branch had 

given a public notice for sale of the Schedule-A, Schedule-B & Schedule-C 

property. The amount shown as per the demand notice i.e. 1, 25, 99, 085 

(Rupees One Crore Twenty Five Lakhs Ninety Nine Thousand Eighty Five) 

and the reserve price fixed Rs. 1, 70, 00, 000/- (Rupees One Crore Seventy 

Lakhs) One VIBGYORE Associates Pvt. Ltd represented by its Director Rahul 

Roy participated in the said Auction Sale, and the said property is sold to the 

said company for a sum of Rs. 1, 72, 00, 500/- (Rupees One Crore Seventy 

Two Lakhs Five Hundred) and thereafter the said company took possession 

of the Schedule-A, Schedule-B & Schedule-C and presently the portion of 

said building has been used for running the Restaurant under the name and 

style  Roy’s Restaurant.  That  the defendant  begs  to  state  that  the plaintiff 

along with his brother Ziadul Huda and mother Raunak Akhtar Huda filed 

O.A. No. 17/2012 before the Debts Recovery Tribunal, Guwahati against sale 

of Immovable property which has been described in Schedule-A, Schedule-B 

& Schedule-C in pursuance of the public notice dated 06.01.2012 and same 

being sold in favour of VIBGYORE, Associates Pvt. Ltd on 08.02.2012. The 

said application is still pending for adjudication. 

4. Issues: Upon  perusal  of  the  pleadings  the  following  issues  were 

framed on 28.06.2007 by my predecessor-in-office.

1. Whether there is any cause of action for the suit?

2. Whether  the  suit  is  maintainable  in  the  present  from  and 

manner?

3. Whether the defendant is a defaulter in paying monthly rents to 

the  plaintiff  from  August,  2004  in  respect  of  Schedule-C 

premises?
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4. Whether the defendants violated any of the terms of the tenancy?

5. Whether the suit premise is required bonafide by the plaintiff?

6. Whether the plaintiff is entitled to the decree as prayed for?

7. To what other relief/ reliefs are the plaintiff are entitled to?

5.  Discussions,  Decisions  and  Reasons  thereof:  I  have  also  heard 

arguments advanced by both the counsels at length.

6.  Issue No.3, 4 and 5:  Under the present factual matrix these issues 

appear  to  be  the  most  important  one  and  hence  have  been  taken-up  for 

discussion first. PW-1 Imdadul Huda   deposed in his cross-examination that 

he is the sole plaintiff in the instant suit. His mother and brother who are co-

owners of the suit property are not made party in this suit. Exhibit-2 is not a 

registered agreement. It is mentioned in Exhibit-2 that the defendant has paid 

an advance amount of Rs. 5 Lakhs to him. Out of that amount, Rs. 4 Lakhs 

was paid to  him by cheque and the  balance  amount  of  Rs.  1  Lakhs was 

supposed to be used for renovation works by submitting proper receipts of 

the work done by the defendant. The monthly rent of the tenanted premises is 

Rs. 16150/- out of which an amount of Rs. 6150/- is to be adjusted every 

month against the said advance paid to him. As such the monthly rent paid by 

defendant in cash is Rs. 10, 000/- till the advance amount is totally adjusted. 

He denied the suggestion that the defendant is not a defaulter in respect of 

payment of monthly rents. He also denied the suggestion that even after filing 

of this suit he received monthly rents. By  Exhibit-4 he demanded monthly 

rents from the month of June 2004. He has not stated in his plaint as to what 

kind of permanent structure is constructed by the defendant over the suit-

premises. He denied the suggestion that  Exhibit-3 is a false and fabricated 

document.    

7. Plaintiff exhibited the following documents. 

Exhibit-1 : Copy of sale deed No. 6568/01

Exhibit-2 : Lease deed dated 15.06.2004

Exhibit-3 : Photograph of the suit premises. 

Exhibit-4 : Latter dated 27.04.2005.

Exhibit-5 : Latter dated 18.05.2005
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8.  PW-3  Ziadul  Huda deposed  in  his  cross-examination  that  the 

plaintiff is his brother and he knows about the facts of the case. Schedule-A 

of  the  plaint  is  the  property  jointly  owned  by  him,  the  plaintiff  and  his 

mother. Such property was purchased vide registered sale deed number 6568 

dated 09.08.2001. He knows the Schedule-B property.  He also knows the 

defendant. A tenancy agreement was executed between the plaintiff and the 

defendant.  He knows some of  the  terms  and condition  of  the  agreement. 

From 01.08.2004 the plaintiff has not received rents from the defendant. The 

plaintiff  has  made  permanent  structure  in  the  suit  premises.  PW-5 Bipin 

Chandra Goswami is an official witness and is the extra-writer in the office 

of Senior Sub- Registrar Guwahati. He deposes in his examination-in-chief 

that  he  has  brought  the  sale  deed  No.  6568/2001.  In  the  said  sale  deed 

Exhibit-7 (1) to Exhibit-7(18) are the signatures of Vinayak Paul Choudhury 

for  self  and  as  attorney  of  others  seller  Vasudev  Paul  Choudhury.  From 

Exhibit-7 it appears that there is a plot of land measuring 2K 8L in the first 

schedule  and  there  is  an  R.C.C.  building  in  the  second  schedule  of  the 

Exhibit-7.  Exhibit-8 is  the  compared  copy  and  proved  in  original  of 

Exhibit-7. Exhibit-1 is the certified copy of Exhibit-7. Exhibit-7 is not yet 

been returned  to  the  vendor  or  to  the  seller  as  the  same  is  not  yet  been 

recorded  in  their  office  records.   DW-1  Dr.  Miklu  Senapati is  the  sole 

defendant in the instant suit. He has filed addition evidence-in-affidavit and 

deposed that he is the director of M/s Unilife Medical Services Pvt. Ltd. He 

took a term loan from State Bank of India New Guwahati Branch, initially 

for an amount of Rs. 50, 00, 000/- (Rupees Fifty Lakhs) as well as cash credit 

limit of Rs. 24, 00, 000/- (Rupees Twenty Four Lakhs). However, the loan 

amount becomes N.P.A and he was asked by the Bank to pay Rs. 1, 28, 01, 

645/-. At the time of execution of Lease Agreement dated 12.08.2003 with 

the plaintiff  and his  brother  Ziadul  Huda and his  mother  Begum Raunak 

Akhtar Huda, it was stipulated in clause 4 of the said agreement that “it is  

hereby declared that such the building and the structure shall remain the  

absolute  property  of  the  lessee  (defendant)  during  the  term of  the  lease  

period hereby created and lessee shall have right to mortgage or give the  

said lease building as co-lateral security to any financial institution but on  

expiry of 33 (thirty three) years from the date hereof the same shall vest in  

and become the absolute property of the lessor who shall be then entitle to  
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enter upon and to take possession of the same and shall in meantime have  

and possess the vested interest therein”. On 07.01.2012 the  State Bank of  

India namely the authorized officer of the Stressed Assets Recovery Branch 

had  given  a  public  notice  for  sale  of  the  Schedule-A,  Schedule-B  & 

Schedule-C property. The amount shown as per the demand notice i.e. 1, 25, 

99,  085/-  and  the  reserve  price  fixed  Rs.  1,  70,  00,  000/-  only.  One 

VIBGYORE  Associates  Pvt.  Ltd represented  by  its  Director  Rahul  Roy 

participated in the said Auction sale, and the said property is sold to the said 

company for a sum of Rs. 1, 72, 00, 500/- and thereafter the said company 

took possession of the Schedule-A, Schedule-B & Schedule-C and presently 

the portion of said building has been used for running the Restaurant under 

the name and style  Roy’s Restaurant.  The plaintiff  along with his brother 

Ziadul Huda and mother Raunak Akhtar Huda filed O.A. No. 17/2012 before 

the Debts Recovery Tribunal, Guwahati against sale of immovable property 

which  has  been  described  in  Schedule-A,  Schedule-B  &  Schedule-C  in 

pursuance  of  the  Public  Notice  dated  06.01.  The  said  application  is  still 

pending  for  adjudication.  In  his  cross-examination  he  deposed  that  the 

plaintiff filed the instant suit by alleging that he owes some money to him. 

He is a tenant of the plaintiff in respect of Schedule-C land. Exhibit-2 is the 

lease deed in respect of Schedule-C land. According to  Exhibit-2 the lease 

was  period  of  7  years  which  expired  on  14.06.2011.  As  per  clause8  of 

Exhibit-2, on  failure  on  his  part  to  pay  monthly  rents  for  3  consecutive 

months, he will be a defaulter. He has not received  Exhibit-4. There is no 

specific statement in his WS that he has not received Exhibit-4. He has not 

stated in his WS specifically as to when he has paid the monthly rents to the 

plaintiff. No mortgage was created by him in favour of any bank n respect of 

Schedule-C  premises.  He  further  stated  that  he  cannot  show  the  money 

receipts from his bunch of exhibits showing payments of monthly rents to the 

plaintiff. As he has not created any charge before the State Bank of India in 

respect  of  Schedule-C  premises,  the  Bank  has  no  authority  to  take  over 

possession of the same. The S.B.I New Gauhati Branch does not have any 

rights over the Schedule-C land. He has not mentioned about the said land 

being mortgaged, in his W.S. Exhibit-A is the only document as regard the 

tenanted  premises  in  Schedule-C  land.  As  per  Exhibit-A no  right  was 

conferred upon him for creation of  mortgage as regards Schedule-C land. 
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Exhibit-BB filed by him on 16.08.2010 is the last rent payment receipt and 

after that he has not filed any rents to Imdadul Huda. In Exhibit-BB there is 

no specification of the premises over which payment is made on 25.11.2011. 

The S.B.I. has taken possession over the Schedule-C premises. He informed 

in writing about  the same to the plaintiff.  He has  not  produced any loan 

document in this case as there was no mortgage in the 850 Sq. feet of the 

land. He has not filed petition before the Debt Recovery Tribunal challenging 

the taking over of the property by the S.B.I. New Gauhati Branch. He has not 

produced any document to show that the Schedule-C property was sold by 

his banker to VIBGYORE Associates Pvt. Ltd. Exhibit-D to Exhibit-N shows 

the payment of rent of Rs. 10, 000/-. He has not furnished any money receipts 

to show expenditure to the tune of Rs. 1 Lakh for renovation purposes. They 

have not specifically sent any later to the banker that the bank has no right to 

take  over  and sell  the  property.  For  the  first  time  on 30.03.2012 he  had 

informed the court about the dispossession. From 25.11.2009 to 30.03.2012 

he did not inform the court. The mortgage created in favour of the bank is in 

respect  of  the  lease  agreement  except  the  850  Sq.  feet  area.  He  has  not 

informed  the  bank  till  date  regarding  pendency  of  this  case.  He  has  full 

knowledge about the injunction application and the injunction order dated 

28.06.2007. He was directed not to change the nature and character of the 

suit. He has not challenged the legality and validity of such injunction order. 

He has not exhibited any documents as regards paragraph 1, 2 and 3 of his 

additional  evidence.  He  denied  the  suggestion  that  he  is  a  defaulter  in 

payment of rents as regard the Schedule-C property.  Exhibit-BB is the last 

rents receipt he has submitted. He has not produced statement of accounts 

showing  encashment  of  the  cheques  mentioned  in  his  exhibited  money 

receipts.  He  denied  the  suggestion  that  he  has  violated  the  terms  and 

condition of the lease-agreement. He admitted the suggestion that Exhibit-A 

was for 7 years and it expired 2011. He also admitted the suggestion that 

there is a clause vide clause no. 1 of enhancement of rent after 3 years.          

9.  Defendant exhibited the following documents.

Exhibit-A : Is the lease deed. 

Exhibit-A (1) to A (5) : Are my signatures

Exhibit-A (6) to A (10) : Are signatures of the plaintiff. 
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Exhibit-B to K : Are the money receipts (in      

original) issued by the plaintiff on 

different  date  till  15.06.2004, 

acknowledging  receipt  of  the 

advance amount.

Exhibit-B (1) to K (1) : Signatures of the plaintiff on 

revenue stamps.

Exhibit-L to N : Money receipts given by the 

Plaintiff.

Exhibit-L (1) to N (1) : Signatures of the plaintiff 

acknowledging receipt of the rents.

Exhibit-G : Money receipt dated 04.03.2004.

Exhibit-O to Z and AA : Some of the vouchers and cash 

Memos.

Exhibit-AB to AQ : Receipts given by the Plaintiff 

acknowledging receipt of the rents.

Exhibit-AB (1) to AQ (1) : Signatures of the plaintiff.

Exhibit-AL : Monthly with an increase of 10%

Exhibit-AR to AZ and BA : Receipts for the year 2009.

Exhibit-BB : Forwarding letter rent to the 

plaintiff by cheque No. 019720 

dated 10.11.2009.

Exhibit-BD : Certified copy of the order dated 

01.12.2009.

Exhibit-BE : Order dated 09.12.2009 passed in

application No. 21/2009.

Exhibit-BF : Copy of the letter dated 21.07.2010.

10.  I have also heard arguments advanced by both the sides at length. I 

have  also  perused  the  documents  exhibited  by  both  the  parties.  Now 
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appreciating the materials on record it seems that the plaintiff has filed the 

suit for a portion of the R.C.C. building consisting of 850Sq. feet out of total 

R.C.C. building mentioned in Schedule-B of the plaint. The plaintiff let-out 

the  Schedule-C  area  to  the  defendant  vide  a  deed  of  agreement  dated 

15.06.2004. The  defendant  has  admitted  that  the  plaintiff  has  let  out  the 

Schedule-C premises to him for his use on a monthly rent of Rs. 16, 150, 00 

in terms of the agreement dated 15.06.2004. In the context of the aforesaid 

statements,  the  defendant  stated  that  strictly  in  terms  of  clause  4  of  the 

agreement dated 26.06.2004; the defendant had paid an amount of Rs. 4, 00, 

000/-  (Rupees  Four  Lakhs)  by way of cheque to  the plaintiff  as  advance 

amount which was duly received by the plaintiff. The plaintiff in turn has 

however admitted to have received the said amount of Rupees four lakhs. 

Moreover the defendant has also admitted to have carried out the renovation 

of the tenanted premises and has also admitted that no receipts and vouchers 

of  the  renovation  works  have  been handed over  to  the  plaintiff,  meaning 

thereby that the defendant has not accounted to the expenditures made by 

him. In the instant case the plaintiff has exhibited Exhibit-3 which is a copy 

of photograph of the suit-premises showing that certain permanent structures 

were constructed in the suit-premises. The same piece of evidence remains 

unchallenged and unrebutted. Moreover in the absence of any evidence as 

regards  expenditures  made  regarding  renovation  of  the  suit  premises  in 

accordance  with  the  lease  agreement,  the  claim  of  the  plaintiff  that  the 

defendant is guilty of breach of agreed terms and condition of tenancy gets 

established. The liability remains upon the defendant as per the agreed terms 

to submit and furnish the details of any expenditure, to the plaintiff. I have 

also perused the relevant order dated 28.06.2007 under Order XXXIX Rules 

1 and 2 of  The Code of Civil  Procedure 1908,  where-by the parties were 

asked to maintain  status-quo as regards the suit-property till disposal of the 

main  suit.  The defendant  was  also  directed  not  to  change the  nature and 

character  of  the  Schedule-C  premises.  Accordingly  in  the  absence  of 

anything  to  the  contrary  to  the  plaintiff’s  claim,  the  claim  of  breach  of 

contract sustains

11.  Admittedly the tenancy as regard the Schedule-C property is for a 

period of 7 years. The plaintiff claims that as per the agreed terms of lease 

deed  dated  15.06.2004  the  tenancy  in  question  had  commenced  from 
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01.08.2004 and the defendant is liable to pay the agreed monthly rents to the 

plaintiff  on  and  from  01.08.2004.  However  it  is  further  pleaded  by  the 

plaintiff that till date the defendant has failed to pay the monthly rents to the 

plaintiff  and as  such the defendant  is  a  ranked defaulter  and liable  to  be 

ejected from the Schedule-C premises  and the plaintiff  is  also entitled to 

realize the arrear rent form the defendant on and from the month of August, 

2004 till the month of June, 2005. That vide clause no. 16 of the said lease 

deed dated 15.06.2004 it  was agreed between the parties that  the tenancy 

shall be governed by the provisions of The Assam Urban Areas Rent Control  

Act, 1972. The defendant claims that he has paid rents and to substantiate the 

same he has furnished  Exhibit-B to  Exhibit-K as money receipts of rents. 

Admittedly  the  lease  commenced  as  per  the  lease-agreement  from 

01.08.2004. Accordingly the rent-receipts of monthly rents should be from 

01.08.2004. On perusal of the said exhibits it transpires that the Exhibit-B to 

Exhibit-K are  prior  to  the  commencement  of  the  monthly  tenancy  from 

01.08.2004. Accordingly none of the exhibits go to negate the claim of the 

plaintiff that the defendant has failed to pay the monthly rents to the plaintiff. 

The  defendant  also  deposed  that  has  not  produced statement  of  accounts 

showing  encashment  of  the  cheques  mentioned  in  his  exhibited  money 

receipts to show payment of rents. In the absence of anything to the contrary, 

the claim of the plaintiff  that the defendant is a defaulter and liable to be 

ejected from the Schedule-C premises and that the plaintiff is also entitled to 

realize the arrear rents form the defendant on and from the month of August, 

2004 till the month of June, 2005 and afterwards sustains. The assertion of 

the defendant that he has been paying the monthly rents regularly couldn’t be 

substantiated in any form or manner.  There are no materials  on record to 

establish the version of the defendant that they are paying the rents regularly. 

Accordingly the plaintiff’s claim gets established.

 These issues are accordingly decided and go in favour of the plaintiff.

12.  Issue No. 5 and 6: On the basis of the discussions made in the earlier 

issues it can be held that the defendant is a tenant in respect of the tenanted 

Schedule-C premise  as  per  the lease-agreement  dated  15.06.2004 and the 

tenancy  in  question  had  commenced  from  01.08.2004.  Admittedly  vide 

clause no. 16 of the said lease deed dated 15.06.2004 it was agreed between 

the parties that the tenancy shall be governed by the provisions of The Assam 
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Urban Areas  Rent  Control  Act,  1972.  The  defendant  has  filed  additional 

evidence and deposed that he is the director of M/s Unilife Medical Services  

Pvt.  Ltd. He  took  a  term loan  from  State  Bank  of  India New Guwahati 

Branch, initially for an amount of Rs. 50, 00, 000/- (Rupees Fifty Lakhs) as 

well as cash credit limit of Rs. 24, 00, 000/- (Rupees Twenty Four Lakhs). 

However, the loan amount becomes N.P.A. and he was asked by the Bank to 

pay Rs. 1, 28, 01, 645/-. On 07.01.2012 the State Bank of India namely the 

authorized officer of the Stressed Assets Recovery Branch had given a public 

notice for sale of the  Schedule-A, Schedule-B & Schedule-C  property. The 

amount shown as per the demand notice i.e. 1, 25, 99, 085/- and the reserve 

price fixed Rs. 1, 70, 00, 000/- only. One  VIBGYORE Associates Pvt. Ltd 

represented by its Director Rahul Roy participated in the said Auction sale, 

and the said property is sold to the said company for a sum of Rs. 1, 72, 00, 

500/- and thereafter the said company took possession of the  Schedule-A, 

Schedule-B & Schedule-C and presently the portion of said building has been 

used for running the Restaurant under the name and style Roy’s Restaurant. 

The defendant also deposed that the plaintiff along with his brother Ziadul 

Huda and mother Raunak Akhtar Huda filed  O.A. No. 17/2012 before the 

Debts  Recovery  Tribunal,  Guwahati  against  sale  of  immovable  property 

which  has  been  described  in  Schedule-A,  Schedule-B  &  Schedule-C in 

pursuance of the Public Notice dated 06.01.2012. The said application is still 

pending for adjudication.

13.  Admittedly from the cross-examination of the DW, the present suit 

shall be governed by the provisions of The Assam Urban Areas Rent Control  

Act,  1972 and  the  suit  is  prior  to  any  alleged  mortgage  of  the  schedule 

properties. As argued by the defendant, any matter under section 17 of the 

Securitisation and Reconstruction of Financial Assets and Enforcement of  

Security  Interest  Act,  2002  (SARFAESI) are  issues  to  be  dealt  with  and 

decided  by  the  Debt  Recovery  Tribunal,  independent  of  the  present  suit. 

Accordingly the instant suit will proceed exclusively to determine the issue 

of tenancy between the plaintiff and the defendant.

14.  In view of what has been discussed in the earlier issues, it can be held 

that the defendant has defaulted in payments of rents to the landlord/ Plaintiff 

and that  the defendant is guilty of breach of agreed terms and condition of 
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tenancy. The same has been decided upon in the earlier issues. Accordingly 

the plaintiff is entitled to the decree.

 Hence these issues are decided and go in favour of the plaintiff. 

15.  Issue No.1 and 2:  The plaintiffs filed the instant suit for arrear rents 

and ejectment of the defendants from the suit-premises on the ground that the 

defendants are defaulters in payment of rents in respect of the suit premises. 

It  is  already  decided  in  Issue  No.3  that  the  defendants  are  defaulters  in 

payment of monthly rents to the plaintiffs  in respect of the suit  premises. 

Hence it  reveals  that  there  is cause of  action of  the suit  as the pleadings 

contain the fact constituting the cause of action. Accordingly on the basis of 

the discussions made above and decisions arrived at the earlier issues, it can 

be held that the suit is maintainable. No further discussions are required in 

the instant issues.

 Accordingly these issues are decided.

16.  ORDER
 In the conclusion the suit is decreed on contest with cost. 

 It is here-by declared that the defendant has violated the agreed terms 

and conditions of the lease deed dated 15.06.2004. The plaintiff is entitled to 

evict the defendant from the Schedule-C suit-premise. The plaintiff is entitled 

to the decree of realization of arrear rents against the defendant as prayed for. 

The plaintiff  is  also entitled to  a  decree for  realization of  future monthly 

rents. Permanent injunction is granted restraining the defendant from entering 

the suit premises.

 Prepare decree accordingly. 

 Given under my hand and seal of this court on 23rd day of July 2013.

Naguib Ahmed
Munsiff No. 3, Kamrup,

Guwahati.

APPENDIX

Plaintiff’s Witnesses
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1. PW-1: Imdadul Huda   

Exhibit-1 : Copy of sale deed No. 6568/01
Exhibit-2 : Lease deed dated 15.06.2004
Exhibit-3 : Photograph of the suit premises. 
Exhibit-4 : Latter dated 27.04.2005.
Exhibit-5 : Latter dated 18.05.2005.

2. PW-3: Ziadul Huda.

3. PW-5: Bipin Chandra Goswami 

Defendant’s Witnesses

1. DW-1: Dr. Miklu Senapati.  
Exhibit-A : Is the lease deed. 
Exhibit-A (1) to A (5) : Are my signatures
Exhibit-A (6) to A (10) : Are signatures of the plaintiff. 
Exhibit-B to K : Are the money receipts (in original) issued 

by  the  plaintiff  on  different  date  till 
15.06.2004,  acknowledging  receipt  of  the 
advance amount.

Exhibit-B (1) to K (1) : Signatures of the plaintiff on revenue 
stamps.

Exhibit-L to N : Money receipts given by the Plaintiff.
Exhibit-L (1) to N (1) : Signatures of the plaintiff acknowledging 

receipt of the rents.
Exhibit-G : Money receipt dated 04.03.2004.
Exhibit-O to Z and AA : Some of the vouchers and cash Memos.
Exhibit-AB to AQ : Receipts given by the Plaintiff 

acknowledging receipt of the rents.
Exhibit-AB (1) to AQ (1) : Signatures of the plaintiff.
Exhibit-AL : Monthly with an increase of 10%
Exhibit-AR to AZ and BA : Receipts for the year 2009.
Exhibit-BB : Forwarding letter rent to the plaintiff by 

cheque No. 019720 dated 10.11.2009.
Exhibit-BD : Certified copy of the order dated 

01.12.2009.
Exhibit-BE : Order dated 09.12.2009 passed in 

application No. 21/2009.
Exhibit-BF : Copy of the letter dated 21.07.2010.
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Naguib Ahmed
Munsiff No. 3, Kamrup,

Guwahati.

Title Suit Case No. 701/2006 Page 17 of 17 


