
IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE NO. 3,KAMRUP, GUWAHATI.
                                                  Present:-   Sri S. K. Poddar, AJS, Additional District Judge No. 3,                                                                                 Kamrup, Guwahati.

MAC Case No. 420/08 (MAC 143/08)(Offending Vehicle:- AS-04B-9431 (TRUCK)
1. Smt. Harjindar Kour, (wife of the deceased)
2. Sri Gurpal Singh (son)
3. Sri Lucky (son) Village:- Borborooah T.E. Staff Line,P.S. BorborooahDist.:- Dibrugarh, Assam                        …………..       Claimants                   -vs-  1. M/S Oriental Insurance Co. Ltd.2. Gattani Food Products (Pvt.) Ltd (Owner of offending vehicle)3. Sri Ram Nath Rai (Driver of offending vehicle)                                                                                           …. Opposite parties

Advocate Appeared:-Mr. N. N. Deka &Mr. C.M.Dutta  …                         for the Claimants.Mr. Anjan Jyoti Saikia     ………….                 for the OP No. 1.
Date of Argument:-   23.05.2013.Date of Judgment:-   12.06.2013.

J U D G M E N T1. The case of  the claimants  in brief  is,  that,  on 02.01.2008 at about 7.15 a.m. while Surjit Singh (since deceased) was coming from his quarter towards his office by riding his bicycle,  the vehicle No.  AS-04B-9431 (Mini Truck) being driven rash and negligent manner by the OP No. 3, knocked  the  deceased  resulting  to  spot  death  of  Surjit  Singh.  At  the relevant  time,  deceased  was  aged  about  50  years  and  serving  at Borborooah Tea Estate, having monthly salary of  Rs. 6537.72  per month 
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with future prospect of increments in salary.   ….. .. Contd… on p/2At the relevant time, the offending vehicle was duly insured with OP No. 1 and the  policy  was  valid  upto  17.09.2008 and was  driven by OP  No.  3 having  valid  Driving  License.  Hence  the  claimants,  being  the  wife  and children of the deceased has jointly filed the instant petition u/s 166 M V Act claiming Rs. 11,00,000/- as compensation. 2. The OP No. 1, insurance co, in its written statement denied all the averments made in the claim petition and stated inter-alia that they had  no  information  regarding  the  accident  and  that  the  amount  of compensation claimed by the claimants is highly exaggerated and without any basis.  The insurance co declined to accept the liability,  if  there was violation of the terms and conditions of the policy or the driver did not have  valid  and  effective  driving  license.  It  is  also  pleaded  that,  as  two vehicles were involved in the alleged accident, the motor cycle might have contributory negligence in the accident.3. Opposite Parties No. 2 and 3, did not contest the case by filling their written statement and the case proceeded ex-parte against them.4. Upon the above pleadings of the parties, the following issues were framed by then presiding officer:-
i)  Whether  victim  Surjit  Singh  died  as  a  result  of  the  injuries  

sustained  by  him  in  the  alleged  road  accident  dated  02.01.2008  

involving vehicle No. AS-04-B-9431 (truck) and whether said accident  

took  place  due  to  rash  and  negligent  driving  of  the  driver  of  the  

offending vehicle? 

ii) Whether  claimants  are  entitled  to  receive  any  compensation,  

and if yes to what extent and from whom amongst the opposite parties  

the said compensation amount will be payable?5. During trial,  in support of claim petition,  the claimant No. 1 Smt. Harjinder Kaur, (wife of the deceased) examined herself as PW 1 and Sri Ajay Kumar Gowala as PW 2 and proved some documents. The opposite parties have not adduced any evidence.                                                  6. Both the sides have submitted their written arguments. I have also heard oral arguments of both the parties and perused the materials on 
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records.                                                                                   ….. .. Contd… on p/3DECISIONS AND REASONS THERE7. ISSUE NO. 1:- The claimant No. 1 in the claim petition and also in her affidavit of evidence stated that on 02.01.2008 at about 7.15 a.m. while Surjit  Singh (since deceased)  was coming from his  quarter  towards his office by riding his bicycle, the vehicle No. AS-04B-9431 (Mini Truck) being driven rash and negligent manner by the OP No. 3, knocked the deceased resulting  to  spot  death  of  Surjit  Singh.  PW  1  has  proved  the  accident information report in Form 54 as Exbt-1, the PM report Exbt-2. All these document and unrebutted evidence of claimant proves the fact death of Surjit Singh in the accident. 8. The next point to be decided in this issue is, as to whether the  

death occurred due to rash and negligent driver of the offending bus. In this regard,  Exbt.  1,  the police report clearly indicated that on  the accident dated  02.01.2008,  a  case  was  registered  u/s  279/304(A)/427  IPC  was registered vide Barbaorooah PS Case No. 3/08 against the OP No. 3. The OP No. 1 has not adduced any evidence in rebuttal against the above facts. 9. Hon’ble  Supreme  Court  of  India  in  Bimla  Devi  and  Ors.  v. Himachal  Road Transport  Corporation and Ors   MANU/SC/0577/2009/ (2009) 13 SCC 530, held as under:
“15.  In  a  situation  of  this  nature,  the  Tribunal  has  rightly  taken  a  
holistic view of the matter. It was necessary to be borne in mind that  
strict proof of an accident caused by a particular bus in a particular  
manner may not be possible to be done by the claimants. The claimants  
were merely to establish their case on the touchstone of preponderance  
of probability. The standard of proof beyond reasonable doubt could not  
have been applied.”10. Hon'ble Gauhati High Court in the reported case of  Godavari Devi  Sharma  and  ors  vs  United  India  Insurance  Company  Ltd.  and  ors [2012 (4) GLT 516] held as follows:- 

 (  14 ) Moreover,  while conducting the inquiry into a claim under  
Section 166 of the M. V. Act, the Tribunal is not expected to search for  
proof  or  evidence  beyond  reasonable  doubt,  rather  it  is  
preponderance of probability, what the tool is, for assessment of the  
evidence.  The Tribunal can arrive at its finding on the prima facie  
materials, such as the First Information Report to presume existence  
of the certain facts, in absence of other evidence which might debase  
such presumption.                                      ….. .. Contd… on p/4
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In  view of  this,  the  finding that  has been returned by the learned  
Motor  Accident  Claims  Tribunal  on  the  contributory  negligence  is  
interfered with and set aside.”11. The  evidence  of  the  claimant  side,  both  oral  as  well  as documentary, in regards the accident involving the offending vehicle and that, the offending vehicle was driven in a rash and negligent manner is found reliable and probable. Hence, it can safely be held that the accident occurred  due  to  rash  and  negligent  driving  of  the  driver  of  offending vehicle and in the said accident Surjit  Singh died.  This  issue is  decided accordingly.12. ISSUE NO. 2:- In  view  of  the  discussion  and  decision  of  the previous issue, claimants being wife and children of deceased are certainly entitled to get compensation under the provisions of section 166 of M V Act. Now the prime question is what should be the just and fair quantum of compensation and who will pay the same. 13. In determining the compensation, essential factors e.g. age of the deceased, income, future prospects, dependency of claimants etc. are relevant. So far age of the deceased is concerned for deciding the multiplier to be used, the claimant in her evidence stated that at the time accident her husband was aged 50 years. In the PM Report (Exbt. 2) has mentioned the age  of  the  deceased  as  50  years.  No  age  certificate  was  proved  by  the claimant in support of the claim of age. PW 2, an office clerk of Assam Tea Company, the employer of the deceased, in his evidence deposed that the superannuation of  the deceased was due on 2019.  This means that  the deceased was born in the year 1959 and as such on the date of accident i.e. in the year 2008 deceased was aged about 49 years. OP No. 1 during cross-examination of PW 1 suggested that at the relevant time the deceased was aged about 55 years but failed to prove the same either by bringing any documentary evidence or from the cross-examination of PWs. So from the above evidence on record, it can safely be hold that on the date of death the deceased was aged below 50 years as claimed.14. So far income of the deceased is concerned; there is no denial to the fact that at the relevant time deceased worked at Borborooah Tea 
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Estate.                                                                         ….. .. Contd… on p/5PW 1 and PW 2 deposed that deceased was permanent employee under the said Tea Estate and proved salary certificate vide Exbt. 3 and extract copy of Salary register as Exbt. 4. Exbt. 3 discloses that for the month of December,  2007 the deceased has drawn a gross  salary of  Rs.  6537.72. Though the PW s deposed that on the date of superannuation his salary would  have  been  Rs.  11218/-  p.m.  but  same  has  no  relevance  except showing the nature of job of the deceased. 15. During argument hearing learned advocate for the OP NO. 1 argued that for determining the pay,  court should take the net pay and Exbt.  4  discloses  that,  it  was  Rs.  45,036.36 per  annum.  I  am unable  to accept  the  argument  simply  because  the  dearness  allowance,  VDA  and cycle allowance were part of the take home salary. 16. In the course of argument learned advocate for claimant has vehemently argued that, as the deceased was permanent Employee under Tea Estate and as such 30% of gross salary to be added for calculating the compensation.  On  the  other  hand  learned  advocate  for  the  OP  NO.  1 resisted the same on the ground that age of the deceased was above 50 years,  and an employee of  Tea Estate cannot be treated as permanent employee like in Govt. Job. From the evidence of PW 2 it was clear that the nature of the job of deceased was of permanent employee. Moreover, I have already held that the age of the deceased was below 50 years and as such the law laid down in Sarala Verma’s case is applicable.17. In Sarla Verma (Smt) and Ors. v. Delhi Transport Corporation and Anr.  [MANU/SC/0606/2009 : (2009) 6 SCC 121] Hon'ble Supreme Court of India at para 11 held as under---
“11. ********** In view of imponderables and uncertainties, we are in  
favour of adopting as a rule of thumb, an addition of 50% of actual  
salary to the actual salary income of the deceased towards future  
prospects, where the deceased had a permanent job and was below  
40  years.  [Where  the  annual  income  is  in  the  taxable  range,  the  
words `actual salary' should be read as `actual salary less tax']. The  
addition should be only 30% if the age of the deceased was 40 to 50  
years.  There  should  be  no  addition,  where  the  age  of  deceased is  
more than 50 years.”18. The above principles are applicable in the case in hand. I have 
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already hold that the age of the deceased was ….. .. Contd… on p/6below 50 years and he is permanent employee of Borborooah Tea Estate. As  such  there  must  be  an  addition  of  30%  on  the  actual  salary  of  Rs. 6537.72 per month.  After addition the for the purpose of  calculation of compensation it comes at Rs. Rs. 6537.72  + Rs. 1961.32 = Rs. 8499.04 per month.      19. So  far  the  question  of  deduction  on  account  of  personal expenses of deceased is concerned ,  ratio of  Sarla Verma (Smt) and Ors.  

[supra], is the guiding principle and same will be 1/3rd (one third) as the deceased left behind 3 dependants i.e. his wife and 2 children. The monthly income after 1/3rd deduction will be (8499/- less 2,833/-) Rs. 5666/- .20. So  far  multiplier  to  be  adopted is  concerned,  ratio  of  Sarla  

Verma (Smt) and Ors. [supra], laid that it will be on the basis of age of the deceased and not on the age of dependant. The operative paragraph of the judgment read as follows…. 
“17. The selection of multiplier is based on the age of the deceased and  
not on the basis of the age of dependent. There may be a number of  
dependents of the deceased whose age may be different and, therefore,  
the  age  of  dependents  has  no  nexus  with  the  computation  of  
compensation.”21. As per the table of multiplier shown in the Sarla Verma’s case, as the deceased was below 50 years of age, the multiplier will be 13 (fixed for the age groups of 45 to 50). As such, I hold that the proper multiplier will be 13.22. Apart from the compensation to be calculated as above, I found force on the submission of learned advocate for the claimant for granting a lump sump amount funeral and other incidental expenses on travelling, for love and affection, loss of consortium etc. 23. Thus,  having  considered  the  facts  and  circumstances  of  the case, just and reasonable compensation is assessed as under. Loss of dependency 5,666/- x 12 X 13 .. Rs  8,83,896.00Funeral & Travelling expenses Rs.       6,000.00Love and affection. Loss of consortium:         Rs.     10,000.00                                                                    Total …. Rs. 8,99,896.00.  Rounded off to Rs. 9,00,000/- .(Rupees nine lakh) only.24. There  is  no  dispute  to  the  fact  that  at  the  relevant  time  of 
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accident, the offending vehicle (Truck No. AS-04B-9431)   .. Contd… on p/7was insured with the opposite party No. 1 Oriental Insurance Co Ltd. which was valid upto 17.03.2008 and was driven by OP No. 3 having valid Driving License. As such, the compensation as determined shall have to be paid by OP No. 1.            
A W A R D25. Claimants  are  jointly  entitled  to  get  of  Rs.  9,00,000/- (Rupees nine lakh) only with interest @ 6% (six) p.a. from the date of filing the claim-petition, i.e. 06.02.2008 till payment from the opposite party No. 1 (Oriental Insurance Co. Ltd). 26. To protect  the  interest  of  the  children of  the deceased,  it  is directed that, on receiving payment of the awarded amount with interest, Rs.  2,50,000/-  (Rupees  two  lakh  fifty  thousand)  for  each  child  of  the deceased  (Claimant  No.  2  to  3)  shall  be  kept  in  FIXED  DEPOSIT  of  a Nationalized Bank for a minimum period of three years.27. The opposite party No. 1, Oriental Insurance Co. Ltd, is directed to pay the amount of award with interest within one month from the date of this order. Given under my hand and seal of this Court on this the 12th day of June, 2013 at Guwahati.

      Additional District Judge No. 3,                  Kamrup, Guwahati. 


