
IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE NO. 3,KAMRUP, GUWAHATI.
                                                  Present:-       Sri S. K. Poddar, AJS,

Additional District Judge No. 3,
                                                                                     Kamrup, Guwahati.

MAC No. 155/2005 (MAC 2481/2010)(Vehicle Involved:- AS-01-J-2464 (BUS)
Sri Prabhat Chandra BaruaS/o Late Deberu BaruaVill:- Bezera,P.S. Baihata.Dist.:- Kamrup (R), Assam              …………..       Claimant                                       -vs-1. National Insurance Co. Ltd. (Insurer)2. Sri Jyotish Deka (Owner)3. Sri Atul Deka      (Driver)        ….        Opposite parties

Advocate Appeared:-Mr. Dipak Kalita     Advocate for the Claimant.Mr. Anjan Jyoti Saikia         ….               Advocate for the OP No. 1.Date of Argument:-  06.06.2013.Date of Judgment:-   26.06.2013.
J U D G M E N T1. The case of the claimant in brief is that on 02.06.2004 while he was travelling in the Bus bearing registration No. AS-01-J-2464 (here-in-after  termed  as  ‘offending  vehicle’),  from  Bezera  to  Guwahati,  at Bhekajan,  the  offending  vehicle,  being  driven  in  a  rash  and  negligent manner, due to tyre burst, turned on the road side in which the claimant got grievous injuries on his person including fracture of right wrist joint. Immediately  he  was  rushed  to  nearby  GMCH  for  treatment.  For  the sufferings, the claimant has prayed for an award of Rs. 6,00,000/-. At the 
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relevant time the offending vehicle was insured with the OP No. 1 vide policy  No.  200106/31/03/630270 valid  upto  22.03.2005.  ..  Contd… on  

p/22. The OP No. 1, insurance co, in its written statement denied all the averments made by the claimant in the claim petition and stated inter-alia  that  they  had  no  information  regarding the  accident  and that  the amount of compensation claimed by the claimants is highly exaggerated and without any basis. The insurance co declined to accept the liability if there was violation of the terms and conditions of the policy or the driver did not have valid and effective driving license.3. Opposite  Parties  No.  2  and 3,  the  owner  and  driver  of  the offending vehicle,  did not contest  the case and the case proceeded ex-parte against them.4. Upon the pleadings of the parties, the following issues were framed for adjudication :-
i)  Whether the accident occurred on 02.06.2004 at Bhekajan 31 No. N H Way, due to rash and negligent driving of the driver of vehicle  No.  AS-01-J-2464 (BUS)  and the  claimant  sustained injury in the said vehicular accident?ii) Whether  the  said  vehicle  was  duly  insured  with  the  Opp. party No. 1 on the date of accident and the driver had valid driving license at the time of accident?
iii) Whether  the  claimant  is  entitled  to  get  any compensation/relief and if so, to what extent and from whom recoverable?5. In  support  of  his  claim,  the  claimant  Sri  Prabhat  Chandra Barua  examined  himself  as  PW  1  and  proved  some  documents.  The opposite parties No. 1 insurer has examined 2 witnesses.6. I  have  heard  arguments  of  both  the  parties,  perused  the materials on records. DECISIONS AND REASONS THERE7. ISSUE NO. 1:- The claimant in the claim petition and also in his affidavit of evidence stated that on 02.06.2004 while he was travelling in 
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the  ‘offending  vehicle’,  from Bezera  to  Guwahati,  at  Bhekajan,  the  said vehicle, being driven in a rash and negligent manner, due to tyre burst, turned on the road side in which the                                 . .. Contd… on p/3claimant got grievous injuries on his person including fracture of right wrist joint. Immediately he was rushed to nearby GMCH for treatment. In support of the oral evidence, the claimant proved Accident Information Report  as  Exbt.-1.  Claimant further proved the medical  certificate vide Exbt. 2 to 5 and medical prescriptions and vouchers bills as Ex-7 to 30. The DW 1, investigator of OP No. 1 in his cross-examination admitted that the  case  is  genuine.  Evidence  of  the  claimants,  both  oral  as  well  as documentary,  regarding  accident  involving  the  vehicle  and  that  the claimant  has  sustained  injuries  remained  unshaken.  The  claimant  also deposed that the accident occurred due to rash and negligent driving of the offending vehicle. 8. From  the  above  evidence  of  the  claimants,  oral  as  well  as documentary,  it  is  proved  that  the  accident  occurred  due  to  rash  and negligent  driving  of  the  driver  of  the  vehicle  by  which,  the  claimant sustained injuries on his person including fracture of his right hand wrist. Hence, this issue is decided in favour of the claimant.9. ISSUE NO. 2:- This issue relate policy and driving license. From Exbt. 1, Form 54 it is clear that at the relevant time the offending vehicle was insured with OP NO. 1. The DW 2, an officer of OP No. 1 has also proved the policy copy. So far driving license of the OP No. 3 is concerned, Form No. 54 disclosed that at the relevant time the vehicle was driven by OP  No.  3  and  he  has  driving  license  vide  No.  2706/NB/02  valid  upto 04.09.2005. However the insurance company in their evidence through DW 1, investigator deposed the upon investigation, it was detected that the D/L number as mentioned in the Form No. 54, though issued by DTO Nalbari, same was not issued to OP No. 3 Atul Deka but it was issued in the  name  of  Debojyoti  Choudhury.  During  cross-examination,  DW  1 admitted  that  from  the  owner  he  came  to  know  that  at  the  time  of accident, the offending vehicle was driven by Atul Deka as shown in the Form 54. The DW No. 2 in his evidence deposed that as the owner has 
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violated  the  policy  condition  by  allowing  to  drive  the  vehicle  to  fake driving  license  holder  but  in  his  cross-examination  admitted  upon detection of the license as forged,                                      . .. Contd… on p/4they  have  not  issued  any  notice  to  the  owner  of  offending  vehicle informing  the  result  of  their  investigation  and  also  by  denying  their liability to pay any claim on his behalf.  From the evidence available on record, it is apparent that the OP No. 3 is holding a D/L at the relevant time but as per insurance Company same was fake. It may be noted here that  as  the  insurance company has  taken the  plea that  the owner has violated  the  policy  condition,  the  burden  of  proof  is  upon  them.  The investigator though proved the fact he has obtained the information of fake D/L of Op No. 3 from DTO office, no officer of DTO office was called as witness to testify that the D/L was issued in the name of other person. Now the question arose, whether the owner has the knowledge that the driver  is  holding  a  fake  license.  Normally  an  owner  of  vehicle  while appointing a  driver,  is  duty  bound to see the existence  of  D/L and its validity by looking at the same and he need not to go for an inquiry as to the genuineness of the D/L by visiting the issuing office. Even the police making the seizure of the document including the D/L failed to detect the same, it cannot be expected that an layman can discover the fact of fake D/L and even after knowing the same, he will allow such a person to drive his vehicle. In such a situation, when the insurance company is taking the plea it  became the burden of  the Insurance company to show that the owner has knowledge that the D/L was fake and knowingly he allowed the driver to drove the vehicle. 10. Hon'ble  Supreme  Court  of  India  in  the  reported  case  of National Insurance Company Limited v. Swaran Singh and Ors.  [MANU/ SC/0021/2004 : AIR 2004 SC 1531] held as follows:-
“(iii) The breach of policy condition, e.g. disqualification of driver or  
invalid driving licence of the driver, as contained in Sub-section (2)(a)
(ii) of Section 149, have to be proved to have been committed by the  
insured for avoiding liability by the insurer.  Mere absence,  fake or  
invalid driving licence or disqualification of the driver for driving at  
the  relevant  time,  are  not  in  themselves  defences  available  to  the  
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insurer against either the insured or the third parties.  To avoid its  
liability towards insured,  the insurer has to prove that the insured  
was guilty of negligence and failed to exercise reasonable care in the  
matter of fulfilling the condition of the                 . .. Contd… on p/5
policy regarding use of vehicles by duly licensed driver or one who  
was not disqualified to drive at the relevant time, (iv) The insurance  
companies are, however, with a view to avoid their liability must not  
only establish the available defence(s) raised in the said proceedings  
but  must  also  establish  'breach'  on  the  part  of  the  owner  of  the  
vehicle; the burden of proof where for would be on them.”11. Hon'ble  Gauhati  High  Court  in  the  reported  case  of  New Indian Assurance Co. Ltd. vs. Lily Borah and others by following the ration of Swaran Singh (supra) observed that 
“( 8 ) In the instant case, though the owner has not appeared before  
the learned Tribunal or before this Court despite service of notice, the  
burden cast upon the owner has been discharged by the claimants by  
exhibiting the police report. 
( 9 ) We have discussed here-in-before the eventualities. Firstly, if the  
driving licence was renewed till 20. 9. 2002 from any other office of  
DTO  in  the  country,  the  noting  of  the  Investigating  Officer  in  the  
accident report to this justifies that the driver at the relevant time  
had a valid driving licence. On the other hand, if it was manipulated  
without  renewal  from  any  competent  authority,  neither  the  
Investigating Officer nor the owner could have the knowledge of such  
manipulation  unless  otherwise  brought  to  their  notice.  There  is  
absolutely no evidence on record to show that the owner was aware  
that  the  driving  licence  of  the  driver  employed  by  him  was  not  
renewed after 2. 8. 93 or the same was manipulated so as to appear  
as valid till 20. 9. 2002.”12. As discussed earlier,  the above ratios are fully applicable in the present case in hand. The argument that as the Driver has no valid licence the insurance company is not liable to indemnify the owner is not at  all  acceptable.  The  alternative  argument  of  learned  advocate  of Insurance  company  for  PAY  &  RECOVER  is  also  not  applicable  in  the present fact and circumstances. As such for the purpose of this case so far question of satisfaction of award is concern, the driver has valid D/L on the date of accident.13. Issue No. 3:- This issue relates to entitlement of compensation, quantum thereof and payment liability. In view of discussion and decision 
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of Issue No. 1, the claimant is certainly entitled to compensation of the amount based on the document proved during evidence. . .. Contd… on p/614. Now coming to the quantum of compensation to which the claimant  is  entitled,  the  claimant,  Sri  Prabhat  Chandra  Baruah,  in  his evidence deposed that  that  due to  the  accident,  he  sustained grievous injuries on his person including fracture of right wrist joint. Claimant has proved  various  medical  documents,  being  medical  prescription  and corresponding  cash-memos/vouchers/bills  etc  vide  Exbt.  2  to  6  are medical  reports  which  shows  that  on  02.06.2004,  following  RTA,  the injured Prabhat  Ch,  Borah has  sustained fracture injury on right  wrist joint. The above oral and documentary remained unrebutted. The Exbt. 7 to Exbt. 30 are the prescriptions and vouchers also show that the claimant had to spent Rs. 11,262/- on purchasing medicines etc. No challenge was made on the injury sustained, against the above bills or on the treatment taken.                                                           15. In  view  of  my  above  findings,  the  claimant  Sri  Prabhat Chandra  Baruah is  found  entitled  for  pecuniary  damages  for  the medicines purchased by him for the amount of Rs. 11,262/-. Apart from this, the claimant is entitled for some amount towards incidental expenses like travelling, nutritious diet, etc. under the head of pecuniary damages though no specific vouchers were proved. It is in the evidence that at the time of accident he was aged about 43 years and a businessman earning Rs. 5000/- per month. The claimant though claimed that he continued his treatment  till  date  but  failed  to  produce  any  document.  Claimant  also failed  to  produce  any  specific  evidence  regarding  his  loss  of  income. However the medical vouchers shows the treatment continued for about three months.  As such he is  entitled for  for loss of  three months only. Besides the pecuniary damages, claimant is also entitled to some amount of non-pecuniary damages on account of pain & suffering. 16. Thus, having considered the nature of injury sustained by the injured and expenditure incurred, and the facts and circumstances of the case, just and reasonable compensation to which the claimant would be 
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entitled in the instant case is assessed as under. . .. Contd… on p/7 
i) Medical expenses ... Rs.  11,262.00, 
ii) Travelling Expenses, special diet etc. Rs.    7,000.00,
iii) Loss of income @ 3000 for 3 months Rs.    9,000.00,  
iv) Pain, shock and suffering                                      Rs.    2,500.00,                                                                   Total …. Rs. 29,762.00.          Rounded off to Rs. 30,000/- (Rupees thirty thousand only).17. In  view  of  above  discussion  the  claimant  is  entitled  to  get compensation of Rs. 30,000/- (Rupees thirty thousand) only from the OP No. 1 as held in issue No. 2. At the relevant time of accident, the vehicle was insured with the National Insurance Co Ltd (opposite party No. 1) vide policy No. 200106/31/03/630270 valid upto 22.03.2005. This is not in dispute, and as such, the insurer has to satisfy the award. Issue No. 3 is answered accordingly.

A W A R D18. Claimant Sri Prabhat Chandra Baruah is entitled to get of Rs. 30,000/- (Rupees thirty thousand) only with interest @ 6% (six) p.a. from the date of filing the claim-petition, i.e. 06.11.2004 till payment, from the opposite party No. 1, National Insurance Co. Ltd. 19. The  opposite  party  No.  1,  National  Insurance  Co.  Ltd,  is directed to pay the award within one month from the date of order. Given under my hand and seal of this Court on this the 26th day of June, 2013 at Guwahati.
Additional Sessions Judge (FTC) No. 3,                  Kamrup, Guwahati.


