
IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE NO. 3,KAMRUP, GUWAHATI.
                                                 Present:-     Sri S. K. Poddar, AJS, Additional District Judge No. 3,                                                                                  Kamrup, Guwahati.

MAC No. 1754/2010 (Offending Vehicle:- AS-06-C/2921 (School Bus)
Sri Papu Tanti @ Biswajeet,s/o Late Bhagirath Tanti,Village:- Thawara T.E. Line No. 12,P.S. MORANDist.:- Dibrugarh, Assam      …………..       Claimant                   -vs-1. The New India Assurance Co. Ltd. (Insurer of Bus)2. Mrs. Jaspal Kour (Owner of offending vehicle)3. Md. Hafijur Rahman (Driver of offending vehicle)                                                                                        …. Opposite parties

Advocate Appeared:-Ms. Banani Das ………………    for the Claimant.Mr. Anjan Jyoti Saikia        for the OP No. 1 .Date of Argument:-  14.05.2013 &12.06.2013.Date of Judgment:-   28.06.2013.
J U D G M E N T1. The case of the claimant in brief is that, on 10.08.2010 at about 3.30 p.m.  while his brother Apu Tanti  aged about 18 years was coming from school, a school bus bearing no.  AS-06-C-2921 (hereinafter referred as offending vehicle) being driven in a rash and negligent manner, knocked said Apu Tanti causing grievous injuries on his person and ultimately he succumbed  to  the  injuries  at  AMCH,  Dibrugarh.  The  accident  occurred solely due to negligent driving of the Bus Driver. Hence the claimant, being the sole surviving brother, has filed the instant petition u/s 166 M V Act claiming Rs. 5,00,000/- as compensation. It was also pleaded that at the relevant time, the offending vehicle was insured by OP No. 1 vide policy No. 
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530101/31/09/02/00001985 valid upto 04.08.2011. .. Contd… on p/22. The OP No. 1, insurance co, in its written statement denied all the averments made in the claim petition and stated inter-alia that they had  no  information  regarding  the  accident  and  that  the  amount  of compensation claimed by the claimants is highly exaggerated and without any basis.  The insurance co declined to accept the liability,  if  there was violation of the terms and conditions of the policy or the driver did not have  valid  and  effective  driving  license.  It  is  also  pleaded  that,  as  two vehicles  were  involved  in  the  alleged  accident,  the  scooter  might  have contributory negligence in the accident.3. Opposite Parties No. 2 & 3 (owner and driver of the offending vehicle),  has  filed  their  written  statement  with  pleadings  that  at  the relevant time the vehicle was driven by the OP No. 3 who have valid driving licence  and that  the  vehicle  was  duly  insured with  Op No.  1.  It  is  also pleaded that if any compensation needs to be paid, the Op No. 1 shall bear the same.4. Upon the above pleadings of the parties, the following issues were framed by then presiding officer:-
i)  Whether the deceased Apu Tanti, brother of the claimant died  

on  10.08.2010  in  a road  traffic accident  caused  due  to  rash  and  

negligent driving of the driver of  the offending vehicle No.  AS-06-C-2921 (SCHOOL BUS)?                                   

ii) Whether the claimant is entitled to get the compensation and if  

yes, what shall be just and proper compensation and who shall pay the  

amount?5. During trial, in support of his claim, the claimant Pappu Tanti examined herself as PW 1, and one Sri Arup Sharma as PW 2 and proved a bunch of documents. The opposite party No. 1 to 3, have not adduced any evidence. 6. I have heard and reheard oral arguments of both the parties, perused  the  materials  on  records.  Claimant  has  also  submitted  written argument which forms a part of the record.
.. Contd… on p/3
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DECISIONS AND REASONS THERE7 ISSUE NO. 1:- The claimant in the claim petition and also in his affidavit of evidence stated that on 10.08.2010 at about 3.30 p.m. while his brother  Apu  Tanti  aged  about  18  years  was  coming  from  school,  the offending vehicle owned by OP No. 2 and driven by OP No. 3 in a rash and negligent manner, knocked his brother Apu Tanti causing grievous injuries on  his  person  and  ultimately  within  few  hours,  the  injured  Apu  Tanti succumbed to his injuries at AMCH, Dibrugarh. Apart from oral evidence as above, PW 1 has also proved the Form 54 as Exbt. 1, PM report as Exbt. 2, c/copy  of  charge  sheet  of  the  Moran  PS  case  No.  88/10  which  was submitted u/s 279/337/304(A) against the OP NO. 3 as Exbt. 3(a) & (b), c/copy of FIR as Exbt. 3(c) to 3(g), seizure list as Exbt. 4. PW 2 deposed that the accused persons occurred in front him and the accident occurred solely due to negligent driving of the Bus Driver. In cross-examination of PW  1  and  2,  no  dispute  was  raised  regarding  the  death  of  claimant’s brother in the accident on the ill-fated afternoon. Evidence of PW 2 so far negligent driving of the OP No. 3 is remained unshaken. Exbt. 1 to Exbt. 4 supported  the  claim  of  death  resulting  to  the  negligent  driving  of  the offending vehicle. Hence, so far question of death of deceased Apu Tanti in road traffic accident on 10.08.2010 due to negligent driving of OP No. 3 is concerned,  is  believable  and  taken  as  proved.  Issue  No.  1  answered accordingly.8. ISSUE NO. 2:- In  view  of  the  discussion  and  decision  of  the previous  issue,  claimant  being  the  sole  surviving  brother,  is  certainly entitled to compensation under the provisions of section 166 of M V Act. Now, the prime question is what should be the just and proper quantum of compensation. 9. So  far  age  of  the  deceased  is  concerned  for  deciding  the multiplier  to  be  used,  the  claimant  in  his  evidence  gave  contradictory evidence. In the claim petition, the age of the deceased was claimed as 18 years. However, in the c/copy of FIR (Exbt. 3(f)), which was filed by the claimant  just  after  2  days  of  occurrence,  the  age  of  deceased  was 
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mentioned as 14 years.                                                        .. Contd… on p/4In the P.M. report (Exbt. 2), age of the deceased was shown as 13 years. In the affidavit for examination-in-chief the claimant has mentioned the age of the deceased  as 14 years. During cross-examination, claimant as PW 1 without any basis, changed his stand on age and claimed that at the time deceased was  aged about  20 years  and was an earning member of  the family.  However  in  the  next  line  of  cross-examination  the  claimant admitted that at the time of accident the deceased was a student of class VII. Considering above, the argument of learned advocate of the claimant that the deceased was major in age cannot be accepted.  Inspite of the fact that  the  deceased  being  a  school  going  boy,  claimant  has  withheld  the material document i.e. age certificate from school. Considering all above, I am of the opinion that the age as mentioned in the FIR by the claimant and in his affidavit that the deceased was of 14 years is reliable. Thus, it can be safely hold that on the date of accident, the victim was of about 14 years of age. 10. So  far  income  of  the  victim  is  concerned,  the  evidence  of claimant  is  self  contradictory.  As  stated  above,  though  at  one  place claimant has asserted that victim was a earning member but on next line admitted that at the time of accident, deceased was student of class VII. The fact that victim was a student also gets corroboration from the history of accident that when the deceased was returning from school the accident took place. Hence the claim that deceased earned Rs. 6000/- to 7000/- per month  is  not  at  all  believable  and  hence  not  accepted.  It  is  held  that deceased being a student of class VII had no individual income. 11. As the deceased was a student of 14 years at the time of death, the structured formula of multiplier as set forth in Sarala Verma’s case is not applicable in this case. Court has to determine the amount on some guess work and by following the ratio of  decided case in  R.K.  Malik vs. Kiran  Pal,  [MANU/SC/0809/2009 :  (2009)14  SCC  1].  Considering  all aspect, I fix the quantum of compensation at Rs. 1,50,000/- (one lakh fifty thousand) only towards loss of dependency.12. Apart from above, the claimant is also entitled for Rs. 5000/- 
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(five thousand) towards                                                   .. Contd… on p/5funeral,  travelling  &  incidental  expenses.  Moreover,  as  held  by  me,  the deceased being a student of class VII, on account future prospects, claimant is  further  entitled for Rs.  45,000/- (forty  five thousand) towards future prospects.  13. Thus,  having  considered  the  facts  and  circumstances  of  the case, the just and reasonable compensation to which the claimant would be entitled is fixed at Rs. 2,00,000.00, (Rupees two lakh only).14. There  is  no  dispute  to  the  fact  that  at  the  relevant  time  of accident,  the  offending  vehicle  (SCHOOL  BUS)  was  insured  with  the opposite  party  No.  1  New  India  Assurance  Co  Ltd.,  vide  policy  No. 530101/31/09/02/00001985  valid  upto  04.08.2011.  As  such  the compensation as determined in foregoing paragraphs shall have to be paid by OP No. 1.
A W A R D15. Claimant is entitled to get of Rs. 2,00,000.00, (Rupees two lakh only)  with  interest  @  6%  (six)  p.a.  from  the  date  of  filing  the  claim-petition, i.e. 06.10.2010 till payment from the opposite party No. 1, New India Assurance Co Ltd. 16. The  opposite  party  No.  1,  New  India  Assurance  Co  Ltd,  is directed to pay the award within one month from the date of order. Given under my hand and seal of this Court on this the 28th day of June, 2013 at Guwahati.

           Additional District Judge No. 3,                  Kamrup, Guwahati. 


