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Assam Schedule VII, Form No. 133

High Court Form No. (J) 3
HEADING OF JUDGMENT IN APPEAL

District: KAMRUP

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI

Present: Sri Jaspal Singh, A.J.S.,
Civil Judge No. 3,
Kamrup, Guwahati.

Friday, the 21st day of June, 2013.

Misc. Appeal No. 35 of 2011

Sri Khagen Mikir      ..….. Appellant/Plaintiff
-Versus-

1. Smti. Indira Sutradhar
2. Sri Rajib Kumar Sutradhar
3. Sri Sanjib Kumar Sutradhar
4. Sri Alakesh Sutradhar           …..... Respondents/Defendants

This  appeal  coming  on  for  final  hearing  on  09.04.2013  and 
23.05.2013 in the presence of –

Mr. L. Talukdar       …… Advocate/Pleader for Appellant
Mr. P. Upadhyay            ..... Advocate/Pleader for Respondents

And having stood for consideration to this day, the Court delivered 
the following Judgment:-

JUDGMENT
1. This Miscellaneous Appeal under Order XLIII Rule 1(r) of 
the Code of Civil  Procedure is directed against the final order 
dated 05.11.2011 passed by the learned Munsiff No. 3, Kamrup, 
Guwahati, in Misc. (J) Case No. 724/2010 in connection with 
Title Suit No. 506/2010.

2. Before I go into the grounds of appeal, let me have a look 
at the relevant facts leading to the preferring of this appeal. The 
appellant/plaintiff instituted a suit for declaration, confirmation 
of  possession  and  injunction,  being  Title  Suit  No.  506/2010, 
against  the  respondents/defendants  no.1-4  and others.  Along 
with the suit, the appellant/petitioner filed a separate petition 
for  temporary  injunction  against  the  respondents/opposite 
parties  no.1-4  which  was  registered  as  Misc.  (J)  Case  No. 
724/2010.
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3. The case of the petitioner is that he has been possessing 
the  suit  land  as  raiyat since  the  death  of  his  father  Late 
Kandura Mikir. He filed an application seeking ownership right 
over the suit land and vide order dated 12.02.2008 the Addl. Dy. 
Commissioner,  Kamrup Metro,  granted ownership right to the 
petitioner  and  forwarded  the  matter  to  the  Govt.  of  Assam, 
Revenue Deptt., for approval. The opposite parties no. 1-4 filed 
an appeal before the Assam Board of Revenue. The Assam Board 
of Revenue, vide order dated 02.07.2010 passed in Case No. 14 
RA (K)/09, set aside the order of the Addl. Dy. Commissioner, 
Kamrup Metro. The petitioner claims that he has been running a 
motor  garage  over  the  suit  land  as  the  land  is  not  fit  for 
cultivation.  However,  the  suit  land  was  secretly  sold  by  the 
landlord Kalipada Benarjee  to  the opposite  parties no.  1-4 in 
1996 vide one registered sale deed. The petitioner submits that 
the opposite parties have been trying to dispossess him from the 
suit land and have illegally mutated their names in spite of the 
fact  that  they  are  not  in  possession  over  the  suit  land.  The 
opposite parties have denied that the father of the petitioner was 
a tenant  raiyat under the original landlord. Their claim is that 
the father of the petitioner owned an adjacent plot of land to the 
south of the suit land. They have stated that one Surjit Singh 
has  been running a  motor  garage  in  the  suit  land.  The  said 
Surjit Singh had a coal business in the suit land and he was 
giving rent  to  them, but  since 01.10.2004 he stopped paying 
rent showing the reason that the petitioner was also claiming 
the  suit  land.  The  opposite  parties  have  alleged  that  the 
petitioner colluded with the said Surjit Singh and asked him not 
to pay the rent till  disposal of the land dispute. The opposite 
parties  have  contended  that  since  the  petitioner  is  not  in 
possession  over  the  suit  land  there  is  no  question  of 
dispossessing  him  therefrom.  Hence,  they  have  prayed  for 
dismissal of the injunction petition.

4. Coming now to the grounds taken in the memo of appeal, 
it appears that the appellant has taken basically the following 
grounds:

First,  the  learned  Court  below has  not  discussed  any  of  the 
three golden principles of injunction;

Secondly, the learned Court below has acted mechanically while 
passing the impugned order;
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Thirdly, the learned Court below has fallen into grave error of 
law as regards the duty of the Court to protect possession rather 
than ownership;

Fourthly,  the  learned  Court  below,  instead  of  protecting  the 
possession of  the petitioner,  has virtually incited the opposite 
parties to indulge in breach of peace by grabbing the possession 
of the suit land from the petitioner; and

Lastly, the learned Court below has virtually disposed of the suit 
itself by disposal of the injunction petition.

5. The  point  for  determination in  this  appeal  is  as  to 
whether the learned Court below, while rejecting the prayer for 
temporary injunction vide its order dated 05.11.2011, passed in 
Misc. (J) Case No. 724/2010 in connection with Title Suit No. 
506/2010, exercised its discretion arbitrarily, capriciously or by 
ignoring settled principles of law regulating grant or refusal of 
interlocutory injunction, and, if so, as to whether the said order 
of the learned Court below is liable to be interfered with and set 
aside.

Decision and reasons therefor

6. In  the  impugned  order,  the  learned  Court  below  had 
observed inter alia as follows:

“It transpires from the record that possession over the suit land 
is disputed. In fact both the parties are claiming possession over 
the suit land vide one motor garage. The petitioner claims that 
he is running the motor garage whereas the OPs claim that one 
Surjit Singh is running the motor garage. In such a situation 
where the possession itself  is disputed, I  do not think that it 
would  be  proper  to  pass  any  injunction  order,  or  else  the 
person/party in actual possession would suffer inconvenience.”

7. It  itself  appears from the impugned order of  the learned 
trial Court below that the opposite parties no. 1-4/respondents 
are not claiming that they themselves are in possession over the 
suit land, but they are only claiming that one Surjit  Singh is 
running a garage over the suit land. What appears upon going 
through the impugned order of the learned trial Court below is 
that there is a dispute as to whether the petitioner/appellant is 
running a  motor  garage over  the suit  land or  the said Surjit 
Singh is running a motor garage over there.

8. In  their  written  objection  filed  in  Misc.  (J)  Case  No. 
724/2010, the opposite parties no. 1-4/respondents had taken 
the  stand  that  one  Surjit  Singh  has  been  running  a  motor 
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garage in the suit land, and the said Surjit Singh had a coal 
business in the suit land and he was giving rent to them, but 
since 01.10.2004 he stopped paying rent  showing the reason 
that the petitioner was also claiming the suit land. According to 
them, the petitioner has colluded with the said Surjit Singh and 
asked him not to pay the rent till disposal of the land dispute. 
Therefore, what transpires from the written objection itself of the 
opposite  parties  no.  1-4/respondents  is  that  are not  claiming 
that they themselves are in possession over the suit land. Their 
say is that one Surjit Singh has been running a motor garage in 
the suit land, and the said Surjit Singh had a coal business in 
the  suit  land  and  he  was  giving  rent  to  them,  but  since 
01.10.2004 he stopped paying rent showing the reason that the 
petitioner was also claiming the suit land. A couple of questions 
that crop up at this juncture are as to what connection the said 
Surjit Singh has got with the petitioner and in what capacity the 
said Surjit Singh is running the garage on the suit land when he 
is a stranger to the suit land.

9. In a quest to find answers to the above questions, I have 
come  across  one  of  the  documents  which  were  filed  by  the 
plaintiff/appellant in the title suit as per list of documents dated 
25.01.2012.  That  document  is  a  photocopy  of  the  agreement 
between the appellant/plaintiff  (First  Party)  on one hand and 
Surjit  Singh  and  Preetam Singh  (Second  Party)  on  the  other 
hand, purportedly made on 03.01.2002. As per the agreement, 
both  the  parties  shall  jointly  run  a  motor  garage  over  the 
tenanted land of the First Party. The shed shall be built by the 
First Party at his own cost and the Second Party shall use his 
machine and tools for running the motor garage. The profit will 
be  shared  by  both  the  parties  equally.  The  First  Party  shall 
supervise the administrative side payment of labours etc. and 
the Second Party shall use his expertise/experience in running 
the garage.

10. The  above  document  clearly  speaks  in  favour  of  the 
appellant/plaintiff.  The  document  clearly  speaks  that  since 
03.01.2002 the said Surjit Singh (and one Preetam Singh) and 
the appellant/plaintiff have been jointly running a motor garage 
over  the  tenanted  land  of  the  appellant/plaintiff  i.e.  the  suit 
land. It is, thus, apparent that the said Surjit Singh has been 
there on the suit land only because of the agreement with the 
appellant/plaintiff,  and,  therefore,  through  the  appellant 
/plaintiff,  and  this  goes  to  show  the  possession  of  the 
appellant/plaintiff over the suit land. Pausing here, I would like 
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to make it clear that whatever I have discussed so far is only 
with regard to the factum of possession over the suit land, and 
not with regard to the factum of ownership, etc. 

11. Having discussed so far, let me now mention here that in 
course of the hearing of this miscellaneous appeal, the learned 
advocate for the respondents/opposite parties, on 09.04.2013, 
filed a true copy of the order dated 21.09.2012 passed by the 
Hon’ble Gauhati High Court in W.P. (C) No. 4400 of 2012. As per 
the said order, the Hon’ble High Court was pleased to direct that 
until  further order  status quo in respect of  the schedule land 
shall  be  maintained.  I  am  told  by  the  learned  counsel  that 
aggrieved by the order dated 02.07.2010, passed by the Assam 
Board  of  Revenue  in  Case  No.  14  RA  (K)/09,  the 
appellant/plaintiff filed a writ petition being W.P. (C) No. 4400 of 
2012,  and the Hon’ble High Court  has been pleased to issue 
notice to the respondents therein and direct that until further 
order  status  quo in  respect  of  the  schedule  land  shall  be 
maintained.  It  is  needless  to  mention here  that  the  schedule 
land  in  respect  of  which  the  Hon’ble  High  Court  has  been 
pleased to pass status quo order is also the subject-matter of the 
title suit and the injunction application. In course of the hearing 
of  this  appeal,  the  learned  advocate  for  the  respondents/ 
opposite  parties  has  submitted,  referring  to  the  said  order 
passed by the Hon’ble High Court, that the instant appeal may 
be disposed of in terms of the status quo direction given by the 
Hon’ble High Court and he has also conceded that order may be 
passed to maintain status quo over the suit land till the disposal 
of the title suit.

12. It appears from the averments made in the plaint that the 
appellant/plaintiff  had filed  an  application  seeking  ownership 
right  over  the  suit  land  under  Section  23  of  the  Assam 
(Temporarily Settled Areas) Tenancy Act, and vide order dated 
12.02.2008 the Addl. Dy. Commissioner, Kamrup Metro, granted 
ownership  right  to  the  appellant/plaintiff  and  forwarded  the 
matter to the Govt. of Assam, Revenue Department, for approval. 
The respondents/defendants no. 1-4 thereafter filed an appeal 
before  the  Assam  Board  of  Revenue.  The  Assam  Board  of 
Revenue, vide order dated 02.07.2010 passed in Case No. 14 RA 
(K)/09, allowed the appeal and set aside the order of the Addl. 
Dy.  Commissioner,  Kamrup  Metro.  It  appears  from  the 
Judgment of the Assam Board of Revenue, a copy of which is 
available  amongst  the  documents  in  the  title  suit,  that  the 
Assam Board of  Revenue allowed the appeal  basically  on the 
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ground that the learned Addl. Deputy Commissioner, Kamrup 
Metro,  had  passed  the  impugned  order  without  hearing  the 
appellants (i.e. the present respondents) and without mentioning 
anything about their objection (filed before him) that they were 
in possession over the land in question and the respondent No. 
3 (i.e. the present appellant) was not a legal heir of the original 
tenant Kandura Kachari and he had no possession over the suit 
land.

13. The  matter  is  now  pending  before  the  Hon’ble  Gauhati 
High Court in W.P. (C) No. 4400 of 2012, and I do not think it 
would be proper on my part to discuss all the relevant aspects to 
dispose of the instant miscellaneous appeal on merits. It would 
not  be  proper  on  my  part  to  traverse  through  the  relevant 
documents relating to ownership, tenancy, etc. to dispose of this 
appeal on merits as because the matter is now pending before 
the Hon’ble High Court and the Hon’ble High Court has already 
given a direction for maintaining  status quo over the schedule 
land till further orders.

14. In the result,  I am inclined to disposal of this appeal in 
terms of the  status quo direction of the Hon’ble Gauhati High 
Court.  As  conceded  by  the  learned  advocate  for  the 
respondents/opposite  parties  in  course  of  the  hearing  of  this 
appeal referring to the said order passed by the Hon’ble Gauhati 
High Court, I am inclined to direct the parties to maintain status 
quo as to possession over the suit land till the disposal of the 
suit.

Order

15. In view of  the foregoing discussion,  I  direct  that  till  the 
disposal of the Title Suit both the parties shall maintain status 
quo as to possession over the suit land. The appeal, accordingly, 
stands disposed of in terms of the  status quo direction of the 
Hon’ble Gauhati High Court.  The final order dated  05.11.2011 
passed  by  the  learned  Munsiff  No.  3,  Kamrup,  Guwahati,  in 
Misc. (J) Case No. 724/2010 in connection with Title Suit No. 
506/2010, is hereby interfered with and set aside.

16. Let the case record of Title Suit No. 506/2010 (along with 
the case record of Misc. (J) Case No. 724/2010) be sent back to 
the learned Munsiff No.3, Kamrup, Guwahati, with a copy of this 
Judgment.

Given under my hand and the seal of this Court on this 
the 21st day of June, 2013.
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        Civil Judge No. 3,
        Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.                                  


