
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (FTC) NO. 3,KAMRUP, GUWAHATI.
                                                 Present:-    Sri S. K. Poddar, AJS,

 Additional Sessions Judge (FTC) No. 3,
                                                                     Kamrup, Guwahati.

Sessions Case No. 433(K)/2012 u/s 323/307 IPC(Arising out of  G.R. Case No. 6927/12 & Basistha PS Case No. 387/2012)
State of Assam-vs-                                                                                                                        Srinath Dey              …. Accused.

Committed by:- Smt. R. DasSDJM(S) I, Kamrup, Guwahati.  
Advocate Appeared:-Mr. Mina Kanta Sharma, Addl. P.P …………             for the prosecution.Ms. Anupama Das  ……………     State defence Counsel for the defence.
Date of Commitment:-     11.10.2012,Date of Framing Charge:- 15.11.2012,Date of Evidence:-  05.03.2013, 03.04.2013, 21.05.2013,Date of examination of accused:- 28.05.2013 Date of Argument:-  28.05.2013.Date of Judgment:-  03.06.2013.

J U D G M E N T1. Prosecution case in brief is that, on 10/6/2012, Smti Purabi Dey lodged an F.I.R. with O.C. Basistha P.S. alleging inter-alia that, on that day at 2.30, pm her son Srinath Dey forcefully assaulted her with a lathi and attempted to commit  murder.  On resisting the  lathi  blow,  she got injury on her left hand. On her hue and cry, neighbouring peoples arrived 
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there and saved her. It was also alleged that since last few days, her son Srinath Dey physically and mentally tortured upon her.    …….Contd.  at p/22. On  receipt  of  the  FIR,  Basistha  P.S.  Case  No.  387/12  u/s 323/307  I.P.C.  was  registered  and  investigated  into.  The  victim  was medically  examined  and  the  report  was  collected.  The  accused  was arrested  and  also  remanded  to  judicial  custody.  Upon  completion  of investigation, the I/O has submitted charge sheet u/s 323/307 I.P.C. 3. On receipt of CS, cognizance of offence was taken and upon furnishing  copies,  the  case  was  committed  to  Sessions  Judge,  Kamrup, Guwahati for trial. Subsequently, the case was made over to this Court for disposal.  Upon hearing learned counsels for both the sides,  charge u/s 323/307  IPC  was  framed  and  explained  to  the  accused  to  which  he pleaded not guilty and claimed to stand trial. 4. During trial, prosecution side examined the informant as PW 1,  Biswajeet Chakravarty as PW 2, Dr. Madan Chandra Das as PW 3, Sri Banjit Barman as PW 4 and the I/O Sri Rajen Deka as PW 5. 5. It may further be noted here that on receipt of the record for disposal, on 03.11.2012 Advocate Mrs. Anupama Dass, was appointed as State defence Counsel to defend the accused. On closing of prosecution evidence, accused is examined u/s 313 Cr.P.C. 6. Defence  case  is  of  total  denial.  Accused  denied  the  fact  of physically assaulting mother and took the plea that she got the injury in her hand by falling on the road. 7. I have heard oral argument of Ld. Advocate for both sides and gone through the record.

POINTS FOR DETERMINATION :-8. i) Whether  on  10/06/2012  accused  Srinath  Dey  voluntarily caused simple hurt to his mother Purabi Dey? (ii) Whether  the  accused  did  so  with  an  intention  to  commit murder of the victim/injured? 9. P.W.1 is Smti Purabi Dey, in her evidence deposed that in the month  of  May,  last  years  (deposing  on  5/3/13)  her  son  Srinath  Dey physically assaulted her by giving kicks and fist blow and withdrawn the 
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entire amount kept in the joint bank account. She further deposed that after physically assaulting her,                                            …….Contd.  at p/3she was driven out of the home. She further deposed that on her attempt to return home, accused did not allow her to enter the rather physically assaulted her and caused injuries on her hand. P.W. 1 also deposed that on this occurrence she lodged the FIR at Basistha P.S. Vide Ext-1. In her cross examination PW 1 stated that after getting injury on her hand, she fell down on the road and was taken to hospital. She also made hue and cry. The act of physical assault was seen by the nearby peoples.  Accused did not allow the nearby peoples to stand there. 10. P.W.  2  in  his  evidence  deposed  that  few  months  back,  on hearing  hue and cry,  he came out  from his  house  and saw accused in physically assaulting his mother on the road. He further deposed that on objection  accused  ran  away  to  his  house  and  locked  the  house  from inside. In his cross-examination, after coming out from his house, he saw that  victim was  lying in the  road.  He has  not  seen the  act  of  physical assault by accused on his own. However, he stated that on his arrival, the accused flee away and locked the house. 11. P.W.3 the medical officer in his evidence deposed that, while he was working as medical officer,  Agile Hospital,  Jaynagar Chariali,  on 10.06.2012, he examined Mrs. Purabi Dey aged about 60 years on being brought by Basistha P.S. with alleged history of assault. On examination, he found painful swelling on left wrist joint. Others findings are normal. The injury as detected was minor i.e. simple in nature and was recent. He proved his report as Ext-2. He also deposed that on the same date he also examined Srinath Dey but no injury was found on his person. In his cross examination, MO admitted that Agile Hospital is a private Hospital. In Ext-2  there  is  no  mention  of  any  police  case  reference  or  name  of  police person escorted the injured. He further admitted that the injury found in the person of the injured might be caused by falling on hard substance. 12. P.W.4 is Sri Banjit Brahma in his evidence deposed that about a year back while he was returning home, he saw the informant in coming from her house in crying condition and told him that her son Srinath dey 
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has  physically  assaulted  her.  He also  deposed  on  this,  he  went  to  the house of accused and found the grill gate locked.             …….Contd.  at p/4He also deposed that later-on police came there and arrested the accused after getting the door opened. In his cross examination,  pw 4 admitted that he has not seen the accused in physically assaulting his mother. 13. P.W. 5 the i/o of this case. In his evidence he deposed about routine process of investigation, sending the victim to Agile Hospital for treatment, bringing of the accused from his residence by getting the door opened and submission of charge sheet by subsequent I/O. 14. On the above materials, let me first decide as to whether the PW 1 got any injuries on her wrist joint. Form the evidence of PW 1, PW 4 and the M/O PW 3, it appears that the victim got simple injuries on his left  hand. No denial was made by defence. Rather, the defence has taken the plea that the victim got the injuries by falling on road. As such it can safely be held that the PW 1 got simple injuries on 10.06.2012.15. Now  coming  to  the  next  question  for  determination  is whether  accused  Srinath  Dey  was  liable  for  the  said  injury  and  if  so, whether  he  did  voluntarily.  On  elaborate  scrutiny  of  the  evidence  on record, PW 1 has categorically stated that accused physically assaulted her causing the injury on hand. During cross examination of the victim, the defence has not denied the fact of causing assault  to victim by the accused and also the fact getting injury on hand remained unchallenged. P.W.2 though in his examination-in-chief stated that the fact of physical assault by accused, but in his cross examination, he admitted that he has not seen the accused in physically assaulting his mother.  However,  the fact that he saw the accused and victim who was lying on the road and the fact on his arrival and resistance, the victim flee away to his residence remained unchallenged. P.W. 4 has categorically admitted that on his way to returning home,  he met the victim who told him about the physical assault made by the accused upon her. PW 4 also supported the evidence of the PW 1 so far locking of the house by accused from inside. The I/O has  also  supported  this  part  of  evidence.  It  is  in  his  evidence  that  on taking charge of investigation he came to the house of the accused and 
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found the house locked from inside and then compelled the accused to open the same.                                                               …….Contd.  at p/5During  evidence  though  accused  has  taken  the  plea  of  self  inflicting injuries  by  falling,  but  did  not  bring  any  material  to  prove  the  same. Though the m/o admitted that such type of injuries might be caused for falling on hard substance cannot negate the positive evidence of causing injuries due to physical assault.  The post conduct crime of the accused also has some bearing in this case. From the evidence of PW 1 and 2 it was clear that some occurrence took place out side the house i.e. on the road. While PW 2 appeared at the place of occurrence, the accused ran away to his house and locked the house from inside. Had his mother got any injury by falling as the defence tried to project, the accused being son of the injured, would certainly took his mother to the house and arrange for treatment. But the present shows a reverse trend proving the guilty mind  of  the  accused.  Admittedly  there  is  some  dispute  was  going  on between the victim and her son, the accused.16. From this  part of  discussion,  it  is  clear  that  on the date of occurrence accused Srinath Dey has voluntarily caused simple hurt to his mother, aged about 65 years of age and caused injuries on her left hand. The evidence of the victim is found reliable.  Fact of  getting injury was duly corroborated by the medical officer, PW 3 and 4. As such it can safely be held that the prosecution has successful in proving the charge u/s. 323 IPC against accused Srinath Dey beyond all reasonable doubt. 17. So far the charge u/s.  307 I.P.C.  is concerned,   to  prove an offence  u/s 307 I.P.C.  the prosecution shall  have to prove (a)  that  the death  of  the  human  being  was  attempted  (b)  that  such  death  was attempted to be caused by, or inconsequence of, the act of the accused, (c) that such act was done with an intention of causing death or that it was done with an intention of causing such bodily injury as the accused knew to be likely to  cause  death or was sufficient  in  the ordinary course  of nature  to cause death.  In  the present  case in hand,  there is  no iota of evidence to show that any point of time, on the date of occurrence or at any  earlier  point  of  time,  accused  has  committed  act  showing  his 
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intention to commit murder of his mother even with remote possibility. The vital ingredient of 307 I.P.C. as stated above             …….Contd.  at p/6are  totally  missing.  Considering  all  above,  I  held  that  prosecution  has failed to prove the ingredients of offence u/s. 307 I.P.C. As such accused deserves acquittal on this count of charge.18. In  the  result,  accused  Srinath  Dey is  held  guilty  for  the offences  punishable  u/s  323  IPC  only  and  I  convict  him  for  the  said offences. Prosecution has failed to prove the charges against accused u/s 307 IPC and as such he is acquitted from the said charges. 19. I  have  considered  the  applicability  of  the  benevolent provisions of section 3 and 4 of Probation of Offenders Act to the convict Srinath Dey.  In this case, he is held guilty for the offence u/s 323 IPC for assaulting his old aged mother, whom the accused has a moral, legal and social  responsibility  to  protect  and  maintain.  In  contrast,  accused quarreled with his mother in open road caused injuries and left her on the road by locking the house from inside. Considering above, I am not inclined to extend the Act to the convict. It may be noted here that in view of  section  19  of  Probation  of  Offenders  Act,  section  360 Cr.P.C  is  not applicable in the District of Kamrup and hence same is not considered.20. Heard the convict Srinath Dey on the point of sentence. His statement  is  recorded  in  separate  sheets.  I  have  also  heard  learned Advocate for both the sides on the point of quantum of sentence. 21. In  respect  of  awarding  sentence  to  convict,  I  have  put  my careful  consideration.  Section  323  IPC  provides  for  punishment  up  to imprisonment for one year or fine or both. Since the day of his arrest, i.e. 10.06.2012, accused faced the trial  by remaining in jail  for about 11½ months.  The  period  already  undergone  will  be  more  than  enough sentence for the convict. Considering above, I sentence the convict Srinath Dey to  undergo simple imprisonment (S.I.) for 11 (eleven) months 

and 15 (fifteen) days only for the offence punishable u/s 323 IPC.      22. Convict Srinath Dey is entitled for benefits u/s 428 Cr.P.C for the period of imprisonment already undergone during investigation and trial if any.
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23. Convict  is  informed  about  his  right  of  appeal  against  the judgment and order of conviction and sentence.             …….Contd.  at p/724. As the accused was in jail  and failed to furnish  bond even after granting bail during trial, he is exempted from executing fresh bonds with surety as required u/s 437A Cr.P.C.25.  Let a free of cost copy of the judgment be given to the convict Srinath Dey immediately as per the provisions of Section 363(1) Cr.P.C.26. Send  a  copy  of  the  judgment  to  the  District  Magistrate, Kamrup (M) as per provisions of section 365 Cr.P.C.27. Learned state defence counsel is entitled for her bills for the service rendered by her from state exchequer.28. Judgment is pronounced in open court.  Case is disposed on contest.Given under my hand and seal of this court, on this 3rd  day of June, 2013 at Guwahati. 

Addl. Sessions Judge (FTC) No.3,                                                                                            Kamrup, Guwahati. 
ANNEXURE1.  Prosecution Witnesses:-P. W. 1:- Purabi DeyP.W.  2:- Biswajeet Chakravarty,P.W.  3:- Dr. Madan Chandra Das,P.W.  4:-  Banjit Barman,P.W.  5:-  Rajen Deka, (I/O). 2.  Defence Witnesses:-  None3.  Court Witnesses:- None4.  Prosecution Exhibits:- (papers)Exbt.  1:-  FIR dated 10.06.2012.Exbt.  2:-  Injury Report Exbt.  3:- Charge Sheet.5.  Defence Exhibits:-  Nil6.  Court Witness Exhibits:- Nil
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