
HIGH COURT  FORM NO- (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District- Kamrup

In the  Original Court of  Munsiff No. 2

Present-  S. Handique, AJS

Wednesday     the          12th    day  of  June’2013

Title  Suit  No. 301/10

Smti Gita Goswami

                                          (Plaintiffs)

-Vs-

Md. Nur Amin

                                        (Defendants)

This suit coming for final hearing   on   31-5-13   in presence of 

       None                                                           Advocates of the plaintiff

                                                                                    

 

 Mr. A. Sattar                                            Advocates of the     defendant

And  stood  for  consideration  to  this  day  the  court  delivered  the 

following judgment.  
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JUDGMENT

T.S. 301/10

1. This a suit  for declaration that plaintiff  Smti Gita Goswami is a 
tenant under the defendant and also for permanent injunction. This 
brief facts of this case are :

2. Late Nur Ali was the owner of 2 bighas 4 kathas of land covered 
by dag No.  202,  400 and 414 of  KP patta  No.  160 in  village Sahar 
Bharlumukh  1st part  under  Jalukbari  Mouza,  Kamrup.  Plaintiff’s 
paternal  uncle Sri  Ram Ratan Goswami took on rent a plot  of  land 
measuring 1 katha 5 lechas form Late Nur Ali in 1986. However prior 
to that Ram Ratan Goswami was a permissive occupier of Late Nur Ali 
since 1960.  Ram Ratan Goswami constructed permanent  structures 
over 1 katha 5 lechas of land and the plaintiff has been staying therein 
since her birth. The house constructed by Ram Ratan Goswami was 
assessed by the GMC and subsequently it was extended up to the plot 
of   land measuring 1  katha  5  lechas  and this  extended structures 
constitute the present suit premises. Land lord Nur Ali died unmarried 
in 1987 and after his death Ram Ratan Goswami continued to reside in 
the  suit  premises  along  with  his  family  including  the  plaintiff. 
Thereafter the defendant Md. Nur Amin started claiming his right over 
the land measuring 1 katha 5 lechas whereupon the suit premises in 
standing since 2002 -2003. Ram Ratan Goswami offered the arear rent 
since  1986-1987  to  the  defendant  but  he  refused  to  accept  and 
threatened Ram Ratan Goswami and his family including the plaintiff. 
Therefore  Ram  Ratan  Goswami  was  compelled  to  file  TS  292/03 
against the defendant for declaration, confirmation of possession and 
permanent injunction. However the said title suit was compromised 
and defendant accepted Ram Ratan Goswami as tenant in respect of 
the said 1 katha 5 lechas land including  the suit premises. However, 
the defendant again on 9/3/2005 refused to accept the rent due to 
which Ram Ratan Goswami again instituted TS 66/05. The said suit was 
dismissed on 14/7/2009. Thereafter Ram Ratan Goswami requested 
the  defendant  to  accept  the  plaintiff  as  a  tenant  and  the  parties 
entered  into an oral  tenancy  agreement  on  24/6/2010.  As  per  the 
agreement the plaintiff tendered the rent for the month of June 2010 
to  the  defendant  but  he  refused  to  accept  the  same.  Hence  the 
plaintiff was compelled to deposit the rent in the court. The defendant 
on 3/7/2010 asked the plaintiff to vacate the premises and thereafter 
he  again  threatened  the  plaintiff  on  26/7/2010.  Thus  finding  no 
alternative the plaintiffs instituted the suit. 

3. The defendant contested the suit by filing his written statement. 
He  contended  that  the  suit  is  not  maintainable,  is  barred  by 
constructive res- judicata, the plaintiff has no locus standi to file the 
suit  etc.  He  denied  that  any  land  was  leased  out  to  Ram  Ratan 
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Goswami. According to him Ram Ratan Goswami was a servant of Late 
Nur Ali who used to stay in a room which was bearing holding No. 103. 
After the demise of Nur Ali, Ram Ratan Goswami managed to get that 
room assessed as holding No. 103 A. According to the defendant the 
suit is barred by res- judicata in view of the orders passed in TS 292/03 
and TS 66/05. He denied that plaintiff requested him to take her as a 
tenant and he accepted it. The defendant therefore prayed to dismiss 
the suit. 

4. The following issues were framed by my learned predecessor –
in- office:

ISSUES
 
1. Whether there is any cause of action for this suit ?
2. Whether the suit is maintainable? 
3.  Whether the suit  is  barred by principles of  constructive res- 
judicata ?
4. Whether  there  is  landlord  tenant  relationship  between  the 
parties ?
5. Whether the plaintiff is entitled to get a decree of permanent 
injunction ?
6. To what relief /reliefs the parties are entitled to ?

DECISIONS AND REASONS THEREOF

5. Both the parties examined 1 witness each. 

The plaintiff exhibited the following documents:

Ext. 1:  Order dated 13/10/2004 passed in T.S. 292/03 
Ext. 2 and 3: Certified copy of plaint and written statement in TS 
66/05.
Ext. 4: Certified copy of judgment dated 14/7/2009 in TS 66/05.
Ext. 5: Rent deposit challan.

Defendant filed the following documents:

Ext.  A : Certified copy of will executed by Nur Ali 
Ext.  B : Registered agreement entered into between the legal 
heirs of late Nur Ali.
Ext.  C: Compromised petition filed by legal heirs of late Nur Ali.
Ext. D:  certified copy of decree passed in PTS No. 50/88.
Ext. D(i) : Order dated 1/4/1999 passed in PTS No. 50/88.
Ext. E:  Certified copy of order passed in TS 292/03.
Ext. F:  Certified copy of judgment passed in TS 66/05.
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Ext. G:  Order passed by the commissioner, GMC on 6/7/2006 
cancelling holding No. 103 A.

ISSUE No. 1

6. The plaintiff has filed this suit claiming that she is the tenant of 
the defendant since 24/6/2010. According to her, when she tendered 
the rent  for the month of June 2010 the defendant refused to accept 
the  same  and  demanded  that  she  should  vacate  the  tenanted 
premises. From perusal of the plaint it transpires that the plaintiff has 
been staying in the suit premises prior to 24/6/2010. The defendant 
has  denied  the  relationship  of  landlord  and  tenant  between  the 
parties. As there is assertion and denial of relationship of  land lord 
and tenant, I find that there is certainly a cause of action for the suit. 
Hence issue No. 1 is decided in the affirmative.

ISSUE No. 4

7. The plaintiff as PW 1 deposed in her evidence on affidavit that 
her uncle  Ram Ratan Goswami was a tenant in respect of 1 katha 5 
lechas  of  land  belonging  to  late  Nur  Ali  and  he  constructed  the 
house /suit  premises  wherein  he has  been  residing with  his  family 
including the plaintiff. According to her,  Nur Ali died in the year 1987 
and since then her uncle could not pay the house rent as there was no 
bonafide legal heir of Nur Ali. However the defendant started claiming 
his right over 1 katha 5 lechas land including the suit premises since 
2002-03. Her uncle Ram Ratan Goswami offered arrear house rent to 
the defendant but he refused for which Ram Ratan Goswami filed TS 
292/03  for  declaration,  confirmation  of  possession  and  permanent 
injunction  but  the  said  suit  was  compromised  and  the  defendant 
accepted  the  arrear  rent  from  her  uncle.  But  the  defendant  again 
refused to accept the rent on 9/3/2005 and her uncle again filed TS 
66/05 against the defendant for the same reliefs. The said title suit 
was dismissed by the learned Munsiff No. 1, Kamrup holding that Ram 
Ratan  Goswami  was  a  tenant  under  the  defendant.  PW1  further 
deposed that her uncle requested the defendant to accept the plaintiff 
as  a  tenant  and  accordingly  the  oral  tenancy  was  entered  into  on 
24/6/2010. She stated that although Ram Ratan Goswami was paying 
Rs.  960/-  was  rent  but  as  per  the  oral  tenancy  agreement  dated 
24/6/2010  the  house  rent  was  fixed  at  Rs.  600/-  per  month  and 
accordingly she offered the rent to the defendant on 1/7/2010 but he 
refused. Therefore, she had to deposit the rent for the month of June 
2010 in the court. 

8. During her cross examination PW 1 admitted that Ram Ratan 
Goswami, her another uncle Ram Naresh Goswami, her brothers and 
sisters all of them stay in suit premises which was taken on rent by 
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Ram Ratn Goswami. She testified that her father expired in 1988 when 
she  was  a  minor  and  the  joint  family  maintained  them.   She  also 
deposed that her father and Ram Naresh Goswami did not take any 
other house on rent from late Nur Ali. PW 1 further testified that she 
offered rent to the defendant for the same house which was taken on 
rent by Ram Ratan Goswami. She admitted that Ram Ratan Goswami 
never  handed over  any room to the defendant.  She expressed her 
ignorance about the dealings between Ram Ratan Goswami and the 
defendant since 2003. 

9. From the testimony of PW 1 it is seen that she has not been able 
to prove that she is a tenant of the defendant. According to her, Ram 
Ratan Goswami requested the defendant to accept as her tenant but 
Ram Ratan Goswami has not been made a witness in this case. On one 
hand she claims to be the tenant of the defendant but on the other 
hand she admits that she and her brothers and sister are staying with 
Ram Ratan Goswami and his family in the same house taken on rent 
by  Ram Ratan Goswami. Mere fact of depositing rent in the court for a 
single month does not prove the existence of relationship of land lord 
and tenant between the parties. DW 1 / defendant in his evidence on 
affidavit  denied  that  the  plaintiff  is  his  tenant  and  his  testimony 
remained intact as he was not cross examined by the plaintiff. 

10. So in view of the about discussion I decided issue No. 4 in the 
negative. 

ISSUE No. 2 & 3.

11. The defendant contended that suit is not maintainable as it is 
barred by the principles of constructive res-judicata. It is an admitted 
fact that plaintiff’s uncle Ram Ratan Goswami had filed T.S.  292/03 
and  TS  66/05  against  the  defendant.  I  have  perused  the  certified 
copies of judgments passed in both the above mentioned suit.

12.  Section 11 of CPC provides:

 No court shall try any suit  or issue in which the matter directly  
and substantially  in issue  in  a former suit  between the same  
parties, or between parties under whom they or any one of them  
claim, litigating under the same title, in a court competent to try  
such subsequent suit or the suit in which such issue has been  
subsequently raised, and has been  heard and finally decided by  
such court. 
Explanation  IV  of  section  11  CPC  provides  that  any  matter  
which might or ought to have been made ground of defence or  
attack  in  such  former  suit  shall  be  deemed  to  have  been  a  
matter directly and substantially in issue in such suit. 
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This aspect of the principle of res-judicata is called constructive 
res-judicata. 

13. In TS 66/05 Ram Ratan Goswami prayed for declaration of his 
lease hold right over 1 katha 5 lechas of land along with the structure 
covered  by  holding  No.  103  A  which  is  same  as  the  suit  premises 
described in the present suit. TS 66/05 was dismissed on contest vide 
judgment  dated  14/7/2009 (  Ext.  4)  wherein  it  was  held  that  Ram 
Ratan  Goswami  was  a  tenant  of   the  defendant  under  the  Assam 
Urban Areas Rent Control Act. Prior to this judgment, TS 292/03 was 
dismissed as plaintiff Ram Ratan Goswami had prayed to withdraw the 
suit.  

14. In the present case the plaintiff has failed to prove that she is a 
tenant of the defendant. She is staying in the house which was taken 
on rent by Ram Ratan Goswami and she has been maintained by the 
joint family after her father’s death. The suit premises is occupied by 
the  joint  family  of  Ram  Ratan  Goswami,  his  brother  Ram  Naresh 
Goswami and their families including the plaintiff and her siblings. As 
such  her  status  over  the  suit  premises  would  be  governed  by  the 
status of Ram Ratan Goswami which is already decided in the earlier 
suit. She cannot claim her exclusive right as a tenant in exclusion of 
her uncle. Thus the plaintiff is a party whose right to stay in the suit 
premises is derived  through  her uncle Ram Ratan Goswami. Hence 
this suit is barred by the principles of  res- judicata.   

15. As the plaintiff is not a tenant, she has no locus to institute this 
suit for declaration of  her tenancy rights and therefore  the  suit is not 
maintainable. Issue no. 2 is decided in the negative and issue no. 3 is 
accordingly decided against the plaintiff. 

ISSUE NO. 5 & 6:

16. In view of the above discussions, I hold that the plaintiff is not 
entitled  to  any  decree  or  any  other  reliefs.  Issue  no.  5  and  6  are 
decided accordingly.

ORDER

17. The  suit  is  dismissed  on  contest  with  cost.  Prepare  decree 
accordingly. Given under my hand and seal of the court on 12-6-13.
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     ANNEXURES

    PLAINTIFF SIDE

    PW1..GITA GOSWAMI

    DOCUMENTS

Ext. 1:  Order dated 13/10/2004 passed in T.S. 292/03 
Ext. 2 and 3: Certified copy of plaint and written statement in TS 66/05.
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Ext. 4: Certified copy of judgment dated 14/7/2009 in TS 66/05.
Ext. 5: Rent deposit challan.

    DEFENDANT SIDE

    DW1.. NUR AMIN

    DOCUMENTS

Ext. 1 A : Certified copy of will executed by Nur Ali 
Ext. 2 B : Registered agreement entered into between the legal heirs of 
late Nur Ali.
Ext. 3 C: Compromised petition filed by legal heirs of late Nur Ali.
Ext. 4 D:  certified copy of decree passed in PTS No. 50/88.
Ext. 4 D(i) : Order dated 1/4/1999 passed in PTS No. 50/88.
Ext. 5 E:  Certified copy of order passed in TS 292/03.
Ext. 6 F:  Certified copy of judgment passed in TS 66/05.
Ext.  7  G:   Order  passed  by  the  commissioner,  GMC  on  6/7/2006 
cancelling holding No. 103 A.
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