
HIGH COURT  FORM NO- (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT

District- Kamrup

In the  Original Court of Munsiff No. 2

Present-  S. Handique, AJS

Thursday     the   20th     day  of  June’2013
                                
                                     
             

Title Suit  No. 474/10

Mohua Dey & Ors
(Plaintiffs)

V

Kanak Choudhury and Sons & Ors
(Defendants)

This suit coming for final hearing   on 22-4-13, 20-6-13  in presence of 

Mr.  P.K.R. Choudhury
                                                                              Advocates of the plaintiff
                                                                                          
Mr. R.K. Bhuyan                                             Advocates of the     defendant

And stood for consideration to this day the court delivered the following 
judgment.  
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JUDGMENT

         T.S. 474/10

1. The  present  case  involves  the  rival  claims  of  a  tenant  and  his 
landlord. The plaintiff  filed the suit for declaration and permanent 
injunction against the landlord and on the other hand the defendant 
through his counter-claim has prayed for a decree for ejectment of 
the plaintiff.

BRIEF FACTS OF THE PLAINTIFF’S CASE:

2. The case of the plaintiffs  is  that the plaintiffs  were in search of a 
room  to  start  a  business  and  when  they  came  to  know  that  the 
defendant wishes to put room on rent in the ground floor of their 
four storied building known as “SIMON HOUSE” situated at A.K.Azad 
Road of G.M.C Ward No. 32 of Rehabari, Guwahati, they contacted 
the defendants and the defendants agreed to let the suit premises 
measuring 5 x 17 ft approx. on the ground floor on rent at the rate of 
Rs 900/- per month to the plaintiffs in the year 1992 with Rs 25,000/- 
as  security  deposit.  Thereafter,  the  plaintiffs  spent  2,00,000/-  in 
renovating the premises for making it worth for business. Thought 
the tenancy commenced from September 1992 the first agreement 
was executed in September 1993. It was the normal practice of the 
defendants to execute agreement after few dates of expiry of the 
earlier agreement with a enhanced rent @15% on the last amount 
paid  as  rent  and  to  keep  the  agreement  with  them  after  taking 
signature from the plaintiff without giving any copy of the same to 
the  plaintiff  even  though  plaintiff  insisted  for  the  copies.  The 
defendants while taking rent used to issue rent receipt for a lesser 
amount than actually received and in this regard it was the practice 
of the defendants to issue communication before expiry to show that 
the rent are raised less than 15% which was in fact not the realty. In 
fact the rent receipt will show that the rent for the same premises in 
2010 is less than rent paid in 2000 or 2003. The defendants since 
February 2010 started telling some of the tenants that the rooms are 
required for renovation with assurance to hand over after renovation 
but the defendants put new tenants in such rooms without inducting 
the earlier tenants in the said room. At present the rent for the room 
under  occupation  of  the  plaintiff  is  Rs  3500/-  excluding  electrical 
charges though receipt are issued for Rs 800/- only. The plaintiff had 
paid  the  rent  up  to  October  2010.  The  last  agreement  executed 
between  the  parties  is  on  01.08.2008  and  on  the  basis  of  such 
agreement the tenancy is still  subsisting. However, the defendants 
on 01/09/10 verbally  and on 03.11.2010 by way of  issuing formal 
notice  asked  the  plaintiff  to  vacate  the  premises  in  the  name  of 
renovation and also for self use and after that the defendants sent 
goons to ask the plaintiff to vacate the premises and for such threat 
some of the tenants lodged F.I.R in the Paltan Bazar P.S. As per the 
plaintiff they are paying the rent and have not violated any terms of 
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the tenancy and as such they are bonafide tenants and hence prayed 
for permanent injunction restraining the defendants from interfering 
with their peaceful possession. 

DEFENDANTS’ CASE IN BRIEF

3. The defendants  by submitting  written statement  have stated that 
though  the  plaintiffs  have  stated  that  they  are  paying  rent  of  Rs 
3500/- per month, they have valued the suit for Rs 2400/- on the 
basis of three months rent by taking the rent as Rs 800/- per month 
whereas the court fees Act 1870 has laid down that the suit between 
the landlord  and tenant  has  to  be valued at  the rate  of  the rent 
payable for the year next before the date for presenting the plaint 
and ad-valorem court fee is to be paid on that amount but in the 
instant suit the plaintiffs have not valued the suit properly. Further, 
the  tenancy  agreement  with  the  plaintiffs  was  not  started  from 
September 1992 but it was executed in September 1993 and notice 
of the very agreement was given to the plaintiffs.  The defendants 
denied that they have raised the rent by 15% on the last amount paid 
and also that they have issued rent receipt of lesser amount than 
they  actually  received.  Rather,  as  per  the defendants,  initially  the 
rent was higher but as the plaintiff  insisted that there was loss in 
business so the defendant decreased the rent as per the request of 
the plaintiffs. Moreover the house of the defendant was built in 1955 
and as with the passing of time the level of the road became higher 
than the plinth of the house so renovation of the house is required in 
order to protect the house from the rain water that enters in the 
ground floor in the monsoon season causing damage of the entire 
building. Also, the rent of the tenanted premises is Rs 800/- and not 
Rs.3500/- and rent receipt is also issued for the rent of Rs.800/-. The 
defendants  further  stated  that  the  tenancy  agreement  with  the 
plaintiffs was executed on 1st September 2007 for three years which 
was terminated on 31st August 2010 and that there after no tenancy 
agreement was executed between them. That as per the agreement 
the plaintiffs used to pay the rent in advance in each month and that 
the plaintiffs have become defaulter in payment of rent as they are 
not paying the rent since the month of November 2010 till  date and 
liable  to  be  ejected  from  the  tenanted  premises.  Moreover,  the 
defendant also issued notice dated 01/09/10 and 03/11/10 to the 
plaintiffs to vacate the tenanted premises as it is required for urgent 
renovation in order to save it from being damaged. 

4. The defendants by way of filing the counter claim have further stated 
that the tenanted premises was constructed in the year of 1955 and 
now it requires repairing and renovation as the ground floor of the 
tenanted premises has gone below the level of adjoining road and 
because of which rain water enters the said ground floor and causes 
damage of the structure & the ground floor of the building and if it is 
not  urgently  repaired  the  entire  building  will  collapse.  The 
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defendants  further  stated  that  they  have  made  alternative 
arrangements for the plaintiffs in the first floor of the same building 
so that during the renovation and repairing of the ground floor the 
plaintiffs  can  run  a  business  from  the  first  floor  but  instead  of 
accepting the alternative room in the first floor the plaintiffs have 
filed  the  present  suit  for  their  ulterior  motive  and  to  harass  the 
defendants. Also, the plaintiffs have not paid the monthly rent since 
the month of November 2010 till date therefore the defendants are 
entitled to a sum of  Rs 3200/- as arrear of  rent  together with an 
amount  of  Rs  471/-  as  arrear  of  electricity  charges.  Hence  the 
defendants  have  prayed  for  eviction  of  the  plaintiffs  from  the 
tenanted premises and also for a decree for payment of arrears of 
rent and electricity charges.

5. The  plaintiffs  filed  written  statement  against  the  counter-claim 
stating inter-alia that the defendants have no bonafide requirement 
and that the plaintiff no. 2 was never offered by the defendant any 
alternative accommodation. They denied the allegation of defaulted 
and stated that the rent is deposited in the court on being refused by 
the defendant. 

6. The following issues are framed in this case:

  ISSUES:

1. Whether the suit is maintainable?
2. Whether the plaintiff has paid proper court fee?
3. Whether the defendant tried to forcefully evict the plaintiff from 
the suit premises?
4. Whether the plaintiff is a defaulter in respect of payment of rent?
5.  Whether  the  suit  premise  is  required  by  the  defendant  for 
bonafide use?
6. Whether the plaintiff is entitled to the relief  as prayed for?
7. Whether the defendant is entitled to the relief  as prayed for in 
the counter -claim?
8. To what other relief/reliefs, if any, the parties  are entitled to?

Decisions and Reasons thereof:

5. The plaintiffs examined one witness and the defendants examined 
three  witnesses  in  support  of  their  respective  cases.  Both  the 
parties adduced documentary evidence. The documents executed 
by the plaintiffs are :

Ext.1:  Copies  of  the  rent  agreements.
Ext.2:    Rent paying receipt for July to October 2010.
Ext.3:    Notice dated 03.11.2010.
Ext.4:    Rent paying receipt of November 2011.
Ext.5:    F.I.R dated 22.04.2011

The defendant side relied upon the following documents:
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Ext. A   : Lease agreement dated 01.09.2007
Ext. B   : Letter dated 01.09.2010 
Ext. C   : registered notice with A/D dated  03.11.2010
Ext. C1  : postal receipt
Ext. D   : Acknowledgement card
Ext. E1 to E9: Electricity Bill

Heard  arguments  from  both  the  sides.  I  place  my  findings  as 
bellow: 

Decision on issue no. 1:

6. This is a suit for declaration and permanent injunction filed by the 
tenant/ plaintiff for declaration that notice dtd 3-11-10 is illegal 
and  for  permanent  injunction  restraining  the  defendant  from 
evicting  the  plaintiffs  from  peaceful  possession  of  the  suit 
premises  and  not  to  cause  disturbance  in  regular  flow  of 
electricity, water and basic amenities. This is a civil suit and is very 
much  maintainable  in  the  present  form.  There  is  nothing  on 
record to infer against maintainability of the suit. Hence, I decide 
issue no. 1 in the affirmative.

Decision on issue no. 2:

7. The defendants have contended that the plaintiff has not valued 
the suit properly. It is contended that although the plaintiffs have 
averred that the rent is Rs 3500/- but they have valued the suit by 
taking the monthly rent at Rs 800/-  and valued the suit  for  Rs 
2400/-  being three months rent,  whereas the suit  should have 
been valued at the rate of the annual rent for the next year and 
advalorem court fee should have been paid. Perused the plaint 
which is valued at Rs 2400/- only being the three months rent and 
the injunction is valued separately at Rs 100.

8. The Court Fees Act, 1870 provides that in case of suits relating to 
landlord  and  tenant  the  computation  of  court  fee  would  be 
governed by section 7  (xi).  Section 7(xi)  lays  down the various 
types of suits where the court fee has to be computed according 
to the amount of the rent payable for the year next before the 
date of presenting the plaint. As per clause (d) of section 7 (xi) the 
suits  to contest  a notice for ejectment the computation of the 
court fee would be as stated above. 

9. In the present case the plaintiff has prayed for a decree declaring 
that the notice to quit dtd 3-11-10 is illegal, as such his suit would 
be governed by section 7(xi) (d) and the suit should have been 
valued at the rate of annual rent payable. But the plaintiff  has 
valued the suit at the aggregate rent of three months. As such I 
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hold  that  the suit  is  under-valued.  This  issue is  decided in  the 
negative.

Decision on issue no. 3:

10. The plaintiffs have alleged that the defendants tried to evict them 
forcefully.  According to the plaintiffs,  the defendants started to 
exert pressure upon them since September 2010 and on 3-11-10 
issued the quit notice taking the false plea of renovation of the 
premises. PW1 Mohua Dey reiterated the same in her evidence 
on affidavit. She deposed that the defendants sent goons asking 
her to vacate the premises. In her cross examination she stated 
that  the  landlord  asked  her  to  vacate  the  premises  on  1-9-10 
within one month and then issued the quit notice on 3-11-10. She 
testified that even though it  is  alleged that the defendant sent 
goons to her but no FIR was lodged in that respect. The Copy of 
FIR  dtd  22-4-11  (  Ext.  5)  filed  by  PW1  does  not  relate  to  the 
allegation as brought out in the plaint and evidence on affidavit.

11.  DW1 Kanak Choudhury denied in his evidence that there was any 
quarrel  with the plaintiff  as regards the tenanted premises.  He 
denied his knowledge as to any FIR lodged by the plaintiff. From 
the testimony of the witnesses I find that the allegation of threat 
is not proved. It is a fact that the defendant served the quit notice 
and he has come to the court seeking a decree for ejectment of 
the plaintiff but it cannot be inferred that there is apprehension 
of any forceful eviction also. Issue no. 3 is decided in the negative. 

Decision on issue no. 4:  

12. The defendants/ counter-claimants have alleged that the plaintiff 
has  not  paid  rent  since  Nov’2010  in  spite  of  several  requests. 
According to the defendants the rent falls due on the 1st day of 
the  month.  DW1  has  reiterated  the  same  in  his  evidence  on 
affidavit. On the other hand PW1 denied that she is a defaulter in 
rent and stated that the defendant refused to accept rent so she 
has  been  depositing  rent  in  the  court  since  Nov’2010.  PW1 
exhibited only one rent deposit challan for the month of Nov 2010 
dtd 18-11-10 ( Ext. 4). But in her cross examination she testified 
that  the last  rent  paid to the defendant was for  the month of 
October 2010 and after that the neither he took the rent nor she 
paid it.  She further stated that as the defendant refused to accept 
the rent on 1st Nov’2010, she deposited it in the court. The rent 
challan for the month of Nov’2010 ( Ext. 4) shows that the rent 
was deposited on 19-11-10. PW1 expressed her ignorance about 
taking steps for issuing notice upon the landlord in case of deposit 
of rent in the court. She has not called for the original NJ Cases 
nor filed any other rent deposit challan to prove that she has been 
depositing rent in the court as per law.  
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13.The opening lines of section 5(4) of the Assam Urban Areas Rent 
Control Act, 1972 provides that 

“when the landlord refuses to accept the lawful rent offered by  
his tenant, the tenant may within fortnight of its becoming due,  
deposit in the Court the amount of such rent together with the  
process fee and service of notice upon the landlord”

14. The first aspect of deposit in the Court is refusal by the landlord. 
But  in  the  present  case  the  plaintiff  has  failed  to  prove  valid 
tender and refusal. Hon’ble Gauhati High Court in the reported 
case of  Rup Chand Daftary--Vs-- Ashim Ranjan Modak And Anr 
[2000 (2) GLT 75]  while considering the earlier decisions of the 
Supreme Court has held that the deposit in court should be made 
only after resorting to certain prescribed norms provided by the 
statute  and  without  resorting  to  them  if  the  deposit  is  made 
straightway in the court that is not the deposit in the eye of law 
and such a deposit cannot give protection to the tenant. The law 
is  that  the protection  is  given  to  a  tenant  only  if  the  tenant 
complies certain requirements and if the tenant does not comply 
with those requirements he cannot claim protection 

15. Secondly, the tenant has to deposit the rent in the court within 
fortnight of the rent falling due. But the plaintiff here in this case 
has made the first deposit only on 19-11-10 whereas the rent fell 
due on 1st day of every month.  Even though DW1 testified that he 
used to accept rent after the due date also as the husband of the 
plaintiff no. 2 was sick, that admission would not negate the fact 
that the rent was payable by 1st of every English calendar month. 
Further there is  no any evidence to prove valid deposit  on the 
subsequent months. 

16. Thirdly, the tenant has to prove that  he took steps for  issuing 
notice to the landlord after depositing rent in the court. For that 
matter he has to pay the process fee along with written up notice 
to the landlord. 

 
17. The  defendant  side  relied  upon  the  decision  of  the  hon’ble 

Gauhati  High  Court  in  Radio  Talkies  Equipment  Company  V. 
Debadas Ghosh, 2001 (2) GLT 471  and  Sekhar Chand Swami & 
ors V. Savitri Agarwalla (1997) 1 GLR 5 wherein the High court 
has held that payment of process fee for service of notice upon 
the landlord is  mandatory and without payment of process fee 
deposit in court will not be a valid deposit in the eye of law as 
provided u/s  5(4)  of  the Assam Urban Areas  Rent  Control  Act, 
1972. The defendant side also relied upon the following case laws 
in this respect:
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a. Sri Jogesh Chandra Roy V. Sri Manoram Saikia and ors, (1988) 
2 GLR 225

b. Abdul Matin Choudhury & Ors. V. Nilayananda Dutta Banik, 
(1997( II) GLT 590

18. The plaintiff has expressed his ignorance whether she took such 
steps. She has not called for the NJ records to prove that she took 
steps.  From the above discussion I  find that  the plaintiffs  have 
failed to prove valid tender and refusal and consequent deposit of 
rent in the court. It is also proved from testimony of witnesses 
and documents that security money of Rs. 25,000/- is lying with 
the defendant and it is not adjustable with the rent. This security 
amount is required to be returned at the time of vacation of the 
premises by the plaintiff.

19. Moreover,  the  plaintiff  could  not  prove  that  she  has  been 
depositing electricity bills in the court even though she had stated 
that the electricity bills are being deposited along with rent in the 
court. The rent receipts exhibited by the defendant show that the 
electricity charges is separately billed and it is not included in the 
rent of Rs 800/-. In fact it is an admitted fact that the monthly 
rent is excluding the electricity charges. The rent challan filed by 
PW1 shows that there is no deposit against electricity charges. 

20. Thus from the above discussion I have no other option but to hold 
that  the  plaintiffs  defaulted  in  payment  of  rent  as  well  as 
electricity charges. Issue no. 4 is decided in the affirmative.

Decision on issue no. 5: 

21. The defendants have averred that the suit building is 60 years old 
and requires renovation. According to them, the ground floor of 
the tenanted premises has gone below the level of adjoining road 
and because of which rain water enters the said ground floor and 
causes damage of the structure of the ground floor of the building 
and if it is not urgently repaired the entire building will collapse. 
DW1 deposed in his  evidence that  they have made alternative 
arrangement  for  the  plaintiffs  in  the  first  floor  of  the  same 
building so that during the renovation and repairing of the ground 
floor  the  plaintiffs  can  run  a  business  from  the  first  floor  but 
instead of  accepting the alternative  room in  the first  floor  the 
plaintiffs have filed the present suit for their ulterior motive and 
to harass him.  

22. His testimony remained unshaken during cross examination as far 
as the issue of bonafide requirement is concerned. DW2 Gautam 
Pal  is  a  tenant  of  the defendant.  He testified  that  he was  not 
borne when the Simon House was built. He is 41 years old. He 
deposed  that  all  the  rooms  in  ground  floor  of  Simon  House 
require repairing and that he was also temporarily shifted from 
his earlier room as the rain water used to seep into that shop. He 
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stated that those tenants who have agreed to the renovation and 
repairing are not served with any notice. 

23. DW3 Amarjyoti Sarma works at the Simon House. He also testified 
that the ground floor of the building is in need of repairing. He 
stated that there are 15 rooms in the ground floor out of which 10 
have been repaired and 4 are yet to be repaired. On the other 
hand PW1 denied that the suit premises requires any renovation. 

24. The Supreme Court in  Siddalinganma vs. Mamtha Shenay, 2001 
(8) SCC 561  has held that in deciding the questions of bonafide 
requirement the court should see  whether in the given facts of 
the  case  the  need  to  occupy  the  premises  can  be  said  to  be 
natural, real, sincere and honest. The Hon’ble Gauhati High Court 
in  Shekhar  Ch.  Swami  vs.  Indian  Umbrella  Manufacturing  Co., 
1997 (  1)  GLR 5 has held that no rigorous proof is  required to 
prove  bonafide  requirement.  In  Raghvendra  Kumar  v.  F.P. 
Machinery & Co (2000) 1 SCC 697  the Apex Court has held that 
the landlord has to prove that the requirement is honest, genuine 
and is  bonafide.  In  the present  facts  and circumstances  of  the 
case I do  not think that the need of the defendant to renovate 
and repair the suit premises is by any means malafide. Hence I 
decide issue no. 5 in the affirmative in favour of the defendant.

Decision on issue no. 6,7,8:

25.From  the  above  discussions  it  is  proved  that  the  plaintiffs  are 
defaulter in rent and the defendants require the premises for a 
bonafide  need.  As  such  the  plaintiffs  are  not  entitled  to  any 
reliefs. On the other hand the defendants are entitled to recover 
vacant possession of the premises by evicting the plaintiffs. The 
defendants  are  also  entitled  to  recover  arrear  rent  and  can 
withdraw the amount of  rent  deposited in  the court.  But  such 
withdrawal shall not wipe out the plea of default. The defendants 
can also realize arrear electricity charges from the plaintiffs. Issue 
no. 6,7,8 are decided accordingly.

ORDER

26.The suit is dismissed on contest. The counter- claim is decreed on 
contest.  The  defendants  are  entitled  to  recover  the  vacant 
possession  of  the  suit  premises  by  evicting  the  plaintiffs,  their 
men and materials. The defendants are also entitled to recover 
arrear rent and electricity charges. The plaintiff can get back the 
security deposit at the time of vacating the suit premises. Prepare 
decree accordingly. Given under my hand and seal of the court on 
9-5-13.
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ANNEXURES

PLAINTIFF SIDE
PW1.. MAHUA DEY

DOCUMENTS

Ext.1:  Copies  of  the  rent  agreements.
Ext.2:    Rent paying receipt for July to October 2010.
Ext.3:    Notice dated 03.11.2010.
Ext.4:    Rent paying receipt of November 2011.
Ext.5:    F.I.R dated 22.04.2011

DEFENDANT SIDE

DW1.. KANAK CH. CHOUDHURY
DW2.. GAUTAM PAL
DW3..AMARJYOTI SARMA

DOCUMENTS

Ext. A   : Lease agreement dated 01.09.2007
Ext. B   : Letter dated 01.09.2010 
Ext. C   : registered notice with A/D dated 
           03.11.2010
Ext. C1  : postal receipt
Ext. D   : Acknowledgement  card
Ext. E1 to E9:  Rent cum Electricity Bills
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