
HIGH COURT  FORM NO- (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District- Kamrup

In the  Original Court of  Munsiff No. 2

Present-  S. Handique, AJS

Thursday     the          6th    day  of  June’2013

Title Suit  No. 511/06

Late Abed Ali represented by his legal heirs, viz

1. Msstt. Mumtaz Parvin

2. Msstt. Benazir Ahmed

3. Md. Rasid Ahmed

                                          (Plaintiffs)

-Vs-

Arfan Ali 

                                        (Defendants)

This suit coming for final hearing   on   17-5-13   in presence of 

       Mr. R. Bordoloi                                      Advocates of the plaintiff

                                                                                    

 Mr. B. Sarma

 Mr. B. Islam                                            Advocates of the     defendant

And  stood  for  consideration  to  this  day  the  court  delivered  the 

following judgment.  
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JUDGMENT

T.S. 511/06

1. This is a suit for declaration of right, title and interest and recovery of 
possession. The suit was originally filled by late Abed Ali against his 
step brother Arfan Ali. During pendency of the suit Abed Ali expired 
and his legal heirs were substituted.

2. The case was plaintiffs in brief is  as follows: 

3. Late Abed Ali and Arfan Ali are the sons of late Ahmed Ali but their 
mothers were different. The suit property originally belonged to late 
Ahmed  Ali  and  after  his  death  his  properties  were  amicably 
partitioned  amongst  his  legal  heirs  vide  one  Ekrarnama  on 
6/12/1971. Thereafter, the suit property mentioned in schedule A  of 
the  plaint  has  fallen  into  the  shares  of  late  Sultana  Begum  i.e., 
plaintiff’s mother who was the second wife of late Ahmed Ali. Late 
Abed Ali  was the son of  Sultana Begum. Late Sultana Begum was 
possessing the suit property till her death and the defendant got his 
share  of  property  in  Chenikuthi  and Ujanbazar.  Defendant’s  other 
brother Md. Arshad Ali filled T.S. No. 109/1992 against Abed Ali and 
Arfan Ali for partition and recovery of khass possession in respect of 
the  properties  belonging  to  Sultana  Begum.  The  said  case  was 
dismissed on contest on 24/9/1998 on the ground that Arshad Ali 
was not entitled to get any share of suit property which belongs to 
Sultana  Begum.  During  pendency  of  T.S.  109/1992  the  defendant 
suddenly entered into a part of the RCC building of the suit property 
and told late Abed Ali that he will vacate as soon as he constructs a 
house over his own land adjacent to the RCC building. He used to 
collect  rent  from  the  tenants  also.  Late  Abed  Ali  believed  the 
defendant and did not proceed further. The Title Appeal No. 3/99 
arising out of TS/ 109/1992 was also dismissed on 19/11/2001. After 
dismissal of the  Title Appeal late Abed Ali asked the defendant the 
vacant and not to collect rent but he did not pay any heed to such 
requests, hence finding no alternative the plaintiff filled this suit. 

4. The defendant contested the suit by filling his written statement. He 
contended that the suit is not maintainable, is false, the suit is barred 
by estoppel , waiver and limitation, the suit is bad for non jointer of 
Arshad  Ali,  there  is  no  cause  of  action  etc.  He  denied  that  the 
properties left behind by their father was amicably partitioned vide 
Ekralnama  dated  6/12/1971.  He  stated  that  the  Ekrarnama  was 
executory in  nature and that  the properties  were supposed to be 
partitioned on fulfillment of  certain contingencies.  He denied that 
the schedule  A property  had fallen  into the share  of  late  Sultana 
Begum. According to him, there was a written agreement amongst 
them  that  they  would  partition  ancestral  property  by  separate 

Page 2 of 9



registered  partition  deed,  provided  the  other  properties  not 
mentioned in the registered Ekralnama dated 6/12/1971 are shared 
by them. He stated that no such registered partition deed was ever 
executed.  According  to  him,  the  properties  are  still  in  common 
although  the  plaintiff  and  defendant  are  enjoying  some 
unascertained  portion  since  the  life  time  of  Sultana  Begum.  He 
however admitted that late Abed Ali and he had resolved some of 
their  disputes  in  writing  on  31/10/1990  and  24/11/1992.  But 
according to him the originally copies of the aforesaid unregistered 
partition deeds dated 31/10/1990 and 24/11/1992 are not traceable. 
He also contended that he has acquired title by adverse possession 
even  if  it  is  presumed  that  Sultana  Begum  was  the  owner.  The 
defendant therefor prayed for dismissal of  the  suit.

5. The following issues were framed by my learned predecessor – in 
office-

ISSUES

1. Whether the suit is maintainable ?
2. Whether there is cause of action for the suit ?
3. Whether the suit is barred by limitation ? 
4. Whether the suit is bad for non- jointer of necessary parties? 
5. Whether  the properties  left  behind by late  Ahmed Ali  partitioned 

amongst his legal heirs by the registered deed of Ekralnama dated 
16/12/1971? If yes, whether the suit properties fell in the share of 
the plaintiffs?

6. Whether  the  plaintiffs  have  right,  title  and  interest  over  the  suit 
property?

7. Whether the defendant has acquired any right, title and interest over 
the suit property by way of adverse possession ?

8. Whether the plaintiff is entitled to the reliefs as prayed for ?
9. To what other relief / reliefs, if any, the  parties entitled to ?

                  DECISIONS AND REASONS THEREOF

6. The  plaintiff  side  examined  two  witnesses  and  the  defendant 
examined  one  witness.  Both  the  parties  adduced  documentary 
evidence.  Heard arguments from both the sides.  I  have also gone 
through the written arguments filed by the plaintiffs and I heard the 
oral  submissions  against  the  written  arguments  filed  the  plaintiff 
side. 

ISSUE NO. 1:

7. The suit is for declaration and recovery of possession and is civil in 
nature.  The  defendant  though  contended  that  the  suit  is  not 
maintainable  he  could  not  specify  as  to  why  the  suit  is  not 
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maintainable. This being a civil suit is maintainable in law and facts. 
Issue no. 1 is decided in the affirmative.

ISSUE NO. 2:

8. The plaintiffs have stated that the cause of action arose on the date 
of execution of the Ekrarnama and subsequently when the defendant 
started collecting rent since 1993 and thereafter when the title suit 
and  title  appeal  were  dismissed  and  on  subsequent  dates.  The 
plaintiffs have claimed right, title and interest over the suit land as 
well as recovery of possession. Admittedly the suit land was ancestral 
in nature and both the parties claim ownership over it. The plaintiffs 
have alleged that the defendant dispossessed them. From perusal of 
the plaint I find that there is a cause of action for the suit. This issue 
is decided in the affirmative.

ISSUE NO. 3 & 7:

9. These issues involve the same question of law and fact and therefore 
taken up together for discussion. 

10. The defendant has contended that the suit is barred by limitation. 
The plaintiffs  have claimed recovery of  possession on the basis of 
title  and  according  to  them,  the  defendant  dispossessed  them 
although  there  is  no  mention  in  the  plaint  as  to  the  date  of 
dispossession. The plaint only mentions that the defendant came to 
possess the suit land during pendency of T.S. 190/92. However, it is 
seen that the defendant is claiming to be owner of the suit property 
and there is no denying that the parties are half brothers by relation. 
The defendant is claiming that the property is still undivided and they 
are possessing unascertained portions of the property. On one hand 
he has claimed to be the owner by adverse possession, although he 
has not put up any counter claim to that  effect.  If  the defendant 
claim to be a co-sharer then the claim of adverse possession is not 
sustainable against another co-sharer.  In  this  respect  the plaintiffs 
relied upon the following case laws:

a) Md. Mohammad Ali Vs. Jagadish Kalita and ors, 2004 (1) GLT (SC) 
8: In this case it was held that to constitute adverse possession 
against  another  co-sharer  there  has  to  be  clear  and  complete 
ouster by denying title of the other co-sharer. 

b) Samsul Hussain and ors Vs.  Abdul wahid and ors, 2007 (1) GLT 
980: In this case it was held that the plea of adverse possession 
must be pleaded and proved through cogent evidence.

11. In  the  instant  case  the  defendant  did  take  the  plea  of  adverse 
possession but has not lead any evidence in this regard nor this point 
was argued upon. Therefore I need not discuss this issue at length 
and it is decided in the negative.
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12. The suit was filed in 2002 and the plaintiff alleged that the defendant 
came into possession of the suit land during pendency of T.S. 109/92. 
Even if we presume that the defendant came into possession right 
after institution of T.S.  109/92 then also the suit is filed within 12 
years. Since this is a suit based on title and the parties are the legal 
heirs of the original owner late Ahmed Ali I hold that the suit is within 
limitation and the plea of adverse possession of  the defendant is not 
sustainable.  

          Both these issues are decided in the negative. 

ISSUE NO. 5 & 6

13. These  two  issues  are  taken  up  together  for  convenience  of 
discussion. The plaintiffs claim to be the legal heirs of late Sultana 
Begum. They have relied upon one registered deed of Ekrarnama to 
base their claim over the suit land. 

           The following documents are relied upon by the plaintiffs:

Ext. 1: Ekralnama
Ext. 2: legal heir certificate of Abed Ali
Ext. 3: jamabandi copy
Ext. 4: jamabandi copy
Ext. 5: trace map
Ext. 6: khazana receipt
Ext. 7:  copy of mutation of holding 
Ext. 8: municipality tax paying receipt
Ext. 9: copy of judgment in T.S. 109/92
Ext.10: copy of order passed in T. A. 3/99

14. Pw1 Mumtaz Parvin is the wife of late Abed Ali and she is plaintiff no. 
1 (1). She deposed that the suit land belonged to late Sultana Begum 
as per the share given in the Ekrarnama ( Ext. 1).  According to her 
the learned court  in  T.S  190/92 has  already ruled out  the title  of 
Arshad Ali, own brother of defendant on the ground that he is not 
entitled to get share in late Sultana Begum’s property and the title 
appeal  also  got  dismissed.  She  also  deposed  that  the  defendant 
disposed them from a part of the RCC building during pendency of 
the aforesaid suit and did not vacate it in spite of giving assurances. 

15. During her cross examination she testified that the property has not 
been partitioned vide any registered deed after execution of Ext. 1. 
She stated that the defendant dispossessed them in 1998 but the 
date of dispossession is not mentioned in her evidence on affidavit. 

16.PW2  Prabhat  Baruah  supported  the  case  of  the  plaintiffs  in  his 
evidence on affidavit.  But from his cross examination it  transpires 
that  he  has  not  much  knowledge  apart  from  the  fact  that  the 
plaintiffs have filed the suit for 1 katha 4 lechas of land and one  RCC 
and thatched house. 

17. DW1  in  his  evidence  on  affidavit  stated  that  the  Ekrarnama  was 
never given effect to by the parties and no registered partition deed 
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was ever executed. He stated that the parties are occupying the suit 
property  as  per  mutual  consensus  since  before  execution  of  the 
Ekrarnama. He denied that the plaintiffs have any specific right over 
the  schedule  B  property.  According  to  him  even  if  he  is  not 
considered  as  the  son  of  late  Sultana  Begum  then  also  he  is  in 
possession of the suit property ever since his father’s death and he is 
in  adverse  possession  of  the  same.  He  contended  that  the  RCC 
building was constructed by the three brothers including the original 
plaintiff and it was mutated in their names.

18. He exhibited the following documents:

Ext. A: GMC Assessment notice

Ext. B: assessment extract

Ext. C, E: revenue receipt

Ext. D: municipality tax paying receipt ( it is a Photostat copy, hence 
not considered)

Ext. F: unregistered partition deed 

DW1 admitted that Ext. E does not relate to the suit land. 

19. The municipal documents ( Ext. A & B) filed by the defendant show 
that  the  RCC  building  in  Chenikuthy  stood  in  the  name  of  three 
brothers and. During cross examination DW1 admitted that the suit 
land in  T.S  109/92 and the present  suit  is  one and the same.  He 
testified that the name of Sultana Begum, Abed Ali  were mutated in 
respect of patta no. 11 along with him.  He also testified that Abed Ali 
obtained  separate  patta  out  of  patta  no.  11  and  his  name  was 
mutated as legal heir of Sultana Begum in respect of 3.2 Are land in 
dag no. 319 as shown in Ext. 4. He deposed further that he, Abed and 
Sultana  Begum  got  mutation  over  the  land  in  patta  no.  11  in 
Chenikuthy as per Ext. 1 and Arshad Ali did not get any property in 
Chenikuthy. 

20. I  have carefully gone through the judgment passed by the learned 
Civil  Judge No. 2, Kamrup in T.S. 109/92. T. S. 109/92 was filed by 
Arshad Ali,  brother of  defendant  in  respect  of  the suit  dag,  patta 
land claiming partition and recovery of khass possession. The present 
plaintiff and the defendant were the defendants in that suit and they 
contested that earlier suit on the ground that they were possessing 
respective shares as per the partition deed dtd 19-8-91. The learned 
Civil Judge in that case has held that the registered partition deed dtd 
16-12-71 was given effect to as the properties falling into the share 
of Sultana Begum was already possessed by her and that the other 
properties were also partitioned vide partition deed dtd 19-8-91. The 
learned Civil Judge also held that Arshad Ali being the step son of late 
Sultana Begum was not entitled to the share which has fallen into her 
vide the deed dtd 16-12-71. So far as Ext. 1 is concerned it is clear 
from the earlier judgment ( Ext. 9) that the land measuring 1 katha 4 
lechas in dag no. 4436 (old) of K.P. Patta no. 358 (old) in Chenikuthy 
along with a portion of a tin house and another tin house had fallen 
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into the share of late Sultana Begum. Another plot of land measuring 
9 lechas in dag no.  3750 (old) of K.P Patta no. 43(old) had fallen into 
the share of Sultana Begum  which is described in schedule A (2) of 
the plaint and it is already been sold off by late Abed Ali. Now coming 
to the suit property as described by the plaintiffs, I find that there is 
mention of an RCC house which does not find mention in Ext. 1. For 
that matter I have perused Ext. F which is an unregistered deed of 
family  settlement  between  late  Abed  Ali  and  defendant  and  it  is 
shown  to  have  been  executed  on  24-11-92.  As  per  this  deed  of 
settlement the pucca two storied house is under joint possession of 
the parties and it is stated that the parties will continue to occupy as 
before. Thus it is seen that the RCC house in Chenikuthy has been in 
possession of the parties since long. In fact the municipal assessment 
notice  and  the  holding  assessment  extract  filed  by  the defendant 
proves that the house in Chenikuthy stood in the name of all  the 
three brothers. There is no mention in the plaint or evidence as to 
who built the RCC house. 

21. The plaintiff side argued that Ext. F being an unregistered partition 
deed cannot be admissible in evidence and is not proved. But I am of 
the view that Ext. F is not a partition deed in true sense. It is a family 
settlement deed according to which no new rights are created nor 
earlier rights extinguished between the parties.  It  can be used for 
collateral purpose to prove that the defendant is in possession of a 
portion  of  the  RCC  building  since  long  and  the  question  of 
dispossession by him does not arise. 

22. The  Supreme  Court  in  Kale  and  ors.  Vs.  Deputy  Director  of 
Consolidation, AIR 1976 SC 807  held that a family arrangement may 
be oral or written and registration is compulsory when the terms of 
the  family  arrangement  are  reduced  into  writing.  However,  a 
distinction is to be made between a document containing the terms 
and recitals of family arrangement made under a document and a 
mere  memorandum  prepared  after  the  family  arrangement  had 
already  been  made  either  for  the  purpose  of  record  of  for 
information  to  the  court  for  making  mutation.  In  such  case  the 
memorandum  itself  does  not  create  or  extinguish  any  rights  in 
immovable properties and is not compulsorily registrable. 

23. The Gauhati  High Court  in  Gauri  Shankar  Agarwalla  Vs.  Madanlal 
Agarwalla and ors., (2011)2 GLR 171  has held that family settlement 
or  arrangement made with a view to avoid disputes between the 
members of the family and for their  peaceful living should not be 
interfered with on technical grounds. 

24. Similarly in the present case too, the plaintiffs could not prove their 
exclusive right over the RCC building. Ext. F was executed was only to 
settle some disputes between the two step brothers. 

25. Thus considering all  the  above,  I  hold  that  the plaintiffs  have not 
been  able  to  prove  their  right,  title  and  interest  over  schedule  A 
property and could not prove the fact of alleged dispossession by the 
defendant.  Issue  no  5  and  6  are  accordingly  decided  against  the 
plaintiffs.
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ISSUE NO.  8 & 9:

26. In view of the above discussions, I hold that the plaintiffs are entitled 
to only the relief of confirmation of possession over schedule C land. 
Issue no. 8 and 9 are decided accordingly.

ORDER

27. The suit is partly decreed on contest. The  possession of the plaintiffs 
over schedule C portion of the RCC building is hereby confirmed but 
they are not entitled to the decree for right, title and interest over 
the entire schedule A land. 

           Prepare decree accordingly. 
           Given under my hand and seal of  the court on 6-6-13.
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ANNEXURES

PLAINTIFF SIDE

PW1..MUMTAZ PARVIN
PW2..PRABHAT BARUAH

DOCUMENTS

Ext. 1: Ekralnama
Ext. 2: legal heir certificate of Abed Ali
Ext. 3: jamabandi copy
Ext. 4: jamabandi copy
Ext. 5: trace map
Ext. 6: khazana receipt
Ext. 7:  copy of mutation of holding 
Ext. 8: municipality tax paying receipt
Ext. 9: copy of judgment in T.S. 109/92
Ext.10: copy of order passed in T. A. 3/99

DEFENDANT SIDE

DW1..ARFAN ALI

DOCUMENTS

Ext. A: GMC Assessment notice

Ext. B: assessment extract

Ext. C, E: revenue receipt

Ext. D: municipality tax paying receipt ( it is a Photostat copy, hence not 
considered)

Ext. F: unregistered partition deed 
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