
Title Suit 68/2011
HIGH COURT FORM No.( J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

District...Kamrup

In the Court of Munsiff No.1 Guwahati

                           Present :- Mrs Audri Bhattacharyya
                          The      4th  day of June , 2013.

Title Suit 68/2011

Shri Bijay Bezbaruah………………..……………..  .......Plaintiff 

        -Versus-
 Mr Biman Ch Borah & others ……………………Defendant .

Give dated or dates This Suit/Case coming on for final

hearing  on 04-05-2013 the presence of

Mr. I. Rasul  …….. ..................................... Advocate(s) for Plaintiff.
 

Sheri S.K. Goswami
Sheri Rupam Kathkatia..................................Advocate(s) for Defendant

and having stood for consideration to this day, the Court

delivered the following judgment:
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JUDGMENT

               This is a suit for declaration  and for permanent injunction.  

 The case of the plaintiff in brief is as follows:-

                 The plaintiff is a tenant under defendant No. 1  in respect of suit  

premises described in the schedule of the plaint. A deed of tenancy agreement 

dated 01-03-2010 was executed in between  the plaintiff and the defendant 

No. 1  as prepared by the defendant No. 1 . The defendant No. 1 retained the 

original agreement and a photocopy was furnished to the plaintiff.  A sum of 

Rs. 1,50,000/- was taken as security by the defendant No. 1 though it was not 

mentioned in the tenancy agreement. On being pointed out the defendant No. 

1 replied that the amount shall be refunded after the termination of tenancy. 

At the time of tenancy agreement the defendant No. 2 was also present and 

defendant  No.  1  introduced  him  as  his   brother  in  law  and  constituted 

attorney. But the plaintiff was confused as there was no mention of the same 

in the deed of tenancy agreement  authorizing him to collect rent  .  As per 

agreement of tenancy the defendant is to pay the house rent to  the defendant 

No. 1 / landlord. The plaintiff as demanded by defendant No. 2 paid the house 

rent of Rs. 9,500/- being house rent for the month of March and receipt was 

issued on 13-04-2010. The defendant No. 2 also took a sum of Rs. 19000/- on 

25-02-2010  as advance from the plaintiff before execution  of the deed of 

tenancy  and a money receipt was issued acknowledging the receipt of the 

advance. The defendant No.  2  while  accepting  the  house  rent  refused  to 

issue receipt and money receipts till November 2010 have not been furnished 

by the defendants . The defendants have compelled the plaintiff to pay  a sum 
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of  Rs.  5,000/-  as  security/  maintenance  charges  to  the  society   of  the 

apartment namely Gulshan Residency Society . 

   The plaintiff  further pleaded that the agreement dated 01-03-2010 expired 

on 30-01-2011 and thereafter  also the landlord accepted rent  and thus the 

plaintiff  became  a  statutory  tenant.  The  defendant  No.  2  on  02-02-2011 

created an unholy scene in the suit premises. He entered into the suit premises 

and  misbehaved  with  the  plaintiff  and  his  wife.  While  obstructing  the 

defendant  No.  2  physically  assaulted  the  minor  son of  the  plaintiff.   The 

matter was informed to the defendant No. 1 who assured to take proper action 

against  defendant  No.  2  .  Thereafter  on  08-02-2011  the  defendant  No.  2 

accompanied by two unknown youths again misbehaved with the plaintiff and 

his wife and warned that of the suit premises is not vacated within one month 

muscle power shall be applied for removal. Hence the present suit has been 

instituted by the plaintiff praying to pass decree for  declaration that tenancy 

right  of  the  plaintiff  still  subsists  and  that  he  is  entitled  to  remain  in 

possession in the suit premises until evicted through due procedure of law 

along with other reliefs. 

               The defendant No. 2  contested the suit by filling written statement.  

It  is  submitted  in  the  written  statement  that  as  the  defendant  No.  2   was 

residing outside  India , he authorized his brother in law, defendant No. 2  to 

collect  the  rent  on  behalf  of  him.  The  plaintiff   since  the  first  month  of 

tenancy , became a defaulter. The plaintiff paid the house rent for the month 

of  March  2010  on  13-04-2010.  The  plaintiff  denied  the  taking  of  Rs. 

1,50,000/- as security deposit.  All negotiations was done by the plaintiff with 

defendant No. 2 and hence there can be no doubt in the mind of plaintiff that 

defendant No. 2 was authorized to accept rent on behalf of the defendant No. 
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1 .  Accepting Rs.  19,000/- as advance payment  of rent is admitted by the 

defendant No. 2 in his written statement.  The plaintiff  is liable to pay the 

maintenance / security. The plaintiff defaulted in payment of rent and hence 

prayed that the suit of the plaintiff  be dismissed with cost. 

                Upon the pleadings of both the parties and the documents  

submitted, the following issues were framed :- 

1. Whether the suit is maintainable?

2. Whether there is any cause of action for the suit?

3. Whether  the plaintiff  is  a  defaulter  under  Assam Urban Areas  Rent 

Control Act?

4. Whether the plaintiff is entitled for reliefs as prayed for?

The following documents are exhibited by plaintiff :

 

Exhibit 1 is the rent receipt dated 06-06-2010. 

Exhibit 2 is the receipt dated 25-02-2010 issued by defendant No. 2 for 

payment of advance of Rs. 19,000/-.

Exhibit 3 is the rent receipt for month of July 2010.

Exhibit 4 is the receipt of payment maintenance charges to society.

The defendant  exhibited the following documents 

Exhibit A is the agreement dated 01-03-2010.

Exhibit A(1) To A(4) are signature of plaintiff as second party. 

Exhibit A(5)  is signature of defendant No. 1 Sheri Boman Ch Bora. 

Exhibit A(6) is signature of DW1 . 
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Exhibit A(7) is the signature of Sheri B Kalita as witness in the agreement 

executed between the plaintiff and defendant No. 1 .

DISCUSSION, DECISION AND REASONS FOR THE DECISION:

              I have gone through the pleadings of both the parties, the evidence on 

record  and  perused  the  relevant  documents  and  also  considered  the 

submissions  made  by  the  learned  counsels  for  and  on  behalf  of  both  the 

parties.  The  plaintiff  adduced  evidence  of   2  witness   and  exhibited 

documents to prove his case. The defendant side  adduced evidence in chief 

of    2 witness but only one turned up for cross examination and exhibited a 

number of documents. 

 Argument was heard for and on behalf of both the parties.  Written argument 

was submitted by the defendant side. 

Issue No. 1 :-Whether the suit is maintainable?

                 The plaintiff has filed this suit praying for protection and  

declaration  of  his  tenancy  right  under  the  Assam  Urban  Areas  Rent 

Control Act, 1972. Though  the tenancy agreement in between the plaintiff 

and the defendant No. 1  had already expired  on the date of filling of the 

present suit,  yet he is not barred from instituting the suit and claiming 

protection  from  being   evicted  forcefully  as  the  Assam  Urban  Areas 

specifically mentions the grounds  when a tenant can be evicted by the 

landlord.  The plaintiff has also valued the suit at Rs. 1,14,000/- which is 

the monthly rent for 12 months and hence proper court fee has been  paid. 
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The  defendants  did  not  specifically  plead  as  to  why  the  suit  is  not 

maintainable. 

Hence this issue is decided in affirmative. 

Issue No. 2 :- Whether there is any cause of action for the suit?

With regard to the cause of action, the Hon'ble Apex Court in Kunjan Nair 

Sivaraman Nair Vs. Narayanan Nair and Ors. reported in (2004) 3 SCC 277 

held at para 16 as thus :

"the expression 'cause of action' has acquired a judicially settled meaning. In 

the restricted sense  'cause  of  action'  means  the circumstances  forming  the 

infraction of the right or the immediate occasion for the action. In the wider 

sense,  it  means  the  necessary  conditions  for  the  maintenance  of  the  suit, 

including not only the infraction of the right, but the infraction coupled with 

the right itself. Compendiously the expression means every fact which would 

be necessary for the plaintiff to prove, if traversed, in order to support his 

right  to  the  judgment  of  the  Court.  Every  fact  which  is  necessary  to  be 

proved, as distinguished from every piece of evidence which is necessary to 

prove each fact, comprises in 'cause of action'. "

In the present case the plaintiff pleaded that he has been regularly paying the 

house rent but the defendants illegally tried to evict the plaintiff from the suit 

premises.   On the other  hand the defendant  pleaded that  the plaintiff  is  a 

defaulter and hence he is not entitled for protection as prayed for. Thus the 

plaintiff has a cause of action for filling the present suit. 
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Issue No. 3:- Whether the plaintiff is a defaulter under Assam Urban Areas  

Rent Control Act?

PW1 Shri  Biyay Bezbaruah deposed in his  chief  that   A deed of  tenancy 

agreement dated 01-03-2010 was executed in between  him and the defendant 

No. 1   in respect of tenancy premises as prepared by the defendant No. 1 . A 

sum of  Rs. 1,50,000/- was taken as security by the defendant No. 1 from him 

though it was not mentioned in the tenancy agreement. He paid the house rent 

of Rs. 9,500/- for the month of March , 2010 to the defendant No. 2  and 

receipt was issued on 13-04-2010. The defendant No. 2 also took a sum of Rs. 

19000/- on 25-02-2010  as advance from the plaintiff before execution  of the 

deed of tenancy. For the month of April 2010 till November 2010 he paid the 

rent regularly to the defendant No. 2 but defendant No. 2 did not issue any 

receipt. He also deposited the maintenance / society charges regularly . 

PW1 exhibited the following documents:-

Exhibit 1 is the rent receipt dated 06-06-2010. 

Exhibit 2 is the receipt dated 25-02-2010 issued by defendant No. 2 for 

payment of advance of Rs. 19,000/-.

Exhibit 3 is the rent receipt for month of July 2010.

Exhibit 4 is the receipt of payment maintenance charges to society.

PW2 Smti Gayatri Bezbaruah also deposed in support of the plaintiff .  

            The plaintiff in his pleadings deposed that defendant No. 1 at the time  

of  execution  of  tenancy  agreement   introduced  defendant  No.  2   as  his 

brother in law and constituted attorney to receive rent  but the plaintiff was 
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confused  as  there  was  no  mention  of  the  same  in  the  deed  of  tenancy 

agreement authorizing him to collect rent . This pleading of the plaintiff is not 

sustainable in view of the deposition of plaintiff in his cross examination  that 

the  tenancy  agreement  in  between  himself  and  the  defendant  No.  1  was 

executed in front of defendant No. 2 .   Another point to be noted is that 

though the plaintiff pleaded that  sum of  Rs. 1,50,000/- was taken as security 

by the defendant No. 1 at the time of execution of the tenancy agreement , the 

plaintiff failed to adduce any evidence in this respect. Merely stating the same 

without evidence of any independent  witness is not enough to 

         On the point of default it is seen from Exhibit 1 that the rent receipt  for 

the month of April , 2010 and May 2010 was issued  on 06-06-2010. The rent 

receipt for the month of July 2010 was issued on  06-08-2010 . The plaintiff 

also deposed in his cross examination that he has the knowledge that of the 

landlord refuses to accept the rent , the same can be deposited in the Court, 

but he has not deposited any rent in Court.  During the cross examination of 

DW1  Shri  Devajyoti  Bhuyan  ,  Learned  Counsel  for  the  plaintiff  gave 

suggestion that the defendant did not issue money receipt even though  the 

rent was paid regularly by plaintiff  but the DW1 denied the suggestion. This 

witness remained unshaken during his cross examination with regard to his 

stand made in the written statement that the plaintiff is a defaulter. 

                   The Hon’ble High Court Of Gauhati in  SHRI MOHAN KUMAR 

AGARWALA (GOENKA )  vs  PURUSHOTTAM RASIWASIA and  ORS 

reported in   1995 (3) GLT 462 held that Under Sub-section (4) of Section 5 

of Assam Urban Areas rent Control Act, 1972, it is mandatory that the tenant 

should offer rent to the landlord at first and on failure of the landlord to accept 
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such lawful rent the same could be deposited in the court. In the said case rent 

was deposited in Civil Court by the tenant but there was no  finding by trial 

and the  first appellate court that the plaintiff refused to accept the rent offered 

by the tenant and as such the tenant was forced to pay the rent in the Civil  

Court.  The Hon’ble  Gauhati  High Court  held  that  in  the  absence  of  such 

finding the deposit of rent in the court is not legal or valid. The defendant will 

be a defaulter if he fails to tender rent within the stipulated time as provided 

under the Act.

In the present case the plaintiff failed to prove that the  rent was paid to the 

landlord . No evidence of any independent witness has been adduced to prove 

his point that the rent was regulaely paid to the landlord but no money receipt 

was issued. 

In  the case of  Abdul Matin Choudhury and  others . . . .  Vs Nilyananda 

Dutta Banik reported in 1997 (2) GLT 590, the Honble Court held as 

follows:-

“Some deposit of money with the Nazir of the Court without complying with  

the other requirements of law as provided in Section 5 (4) of the Act is not a  

deposit in the eye of law. Section 5 (4) of the act requires that the money must  

be deposited in the Court together with process fee for service of notice upon  

the landlord and on receiving such deposit, the Court shall cause a notice of  

the receipt of such deposit to be served on the landlord. A deposit made with  

the Nazir cannot be deemed to be a deposit in the Court and that also without  

process fee and written up notice for service on the landlord.”
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Thus from the above discussion it is seen that the plaintiff is a defaulter in the 

eye of law . There is a written contract regarding payment of rent and that 

written contract provides that  the rent is to be paid within 1 st week  of the 

succeeding Month  .  Mere acceptance of rent as and when offered by the 

tenant shall not wipe out this written contract regarding mode and time of 

payment of monthly  rent. 

This issue is decided in affirmative. 

Issue No. 4 :- Whether the plaintiff is entitled for reliefs as prayed for?

From the  discussion  made  in  issue  No.  3  ,  it  is  seen  that  the  plaintiff  is 

defaulter  in the eye of law. Under the  Assam Urban Areas Rent Control Act 

1972,  it is the duty of the tenant to pay monthly rent to the landlord even 

during subsistence of a suit. Default during continuation of suit will entitle 

landlord to a decree of eviction.

As plaintiff failed to pay the rent  regularly and became a defaulter , he is not 

entitled to reliefs as prayed for.

ORDER

The suit is dismissed on contest with cost.

The plaintiff is not entitled to the  reliefs as prayed for. 

                Given under my hand and seal of the court on this the 4th day of 

June, 2013.

                                                                    Mrs Audri Bhattacharyya,

                                                               Munsiff No. 1, Kamrup. 
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Appendix

 

List of Plaintiffs witness:

1. PW1 Sheri Bijoy Bezbaruah.

2. Smti Gayatri Bezbaruah.

List of witness of the defendants

DW1 Sheri Devajyoti Bhuyan.

List of documents filed by plaintiffs:-

1. Exhibit 1 is the rent receipt dated 06-06-2010. 

2. Exhibit 2 is the receipt dated 25-02-2010 issued by defendant No. 2 

for payment of advance of Rs. 19,000/-.

3. Exhibit 3 is the rent receipt for month of July 2010.

4. Exhibit 4 is the receipt of payment maintenance charges to society.

List of documents filed by defendants :-

1. Exhibit A is the agreement dated 01-03-2010.

2. Exhibit A(1) To A(4) are signature of plaintiff as second party. 

3. Exhibit A(5)  is signature of defendant No. 1 Sheri Boman Ch Bora. 

4. Exhibit A(6) is signature of DW1 . 

5. Exhibit  A(7)  is  the  signature  of  Sheri  B  Kalita  as  witness  in  the 

agreement executed between the plaintiff and defendant No. 1 .

                                                                 Mrs Audri Bhattacharyya,

                                                                     Munsiff No. 1, Kamrup.
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