
sHIGH COURT  FORM NO- (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT

District-Kamrup

In the  Original Court of Munsiff No. 2

Present-  S. Handique, AJS

Friday      the   16th    day  of  March’2013
                                
                                     
             
                 Title  Suit  No. 94/05
           

Bhajanlal Agarwala and anr.
(Plaintiffs)

V

Bhuban Choudhury and ors

(Defendants)

This suit coming for final hearing   on 26-2-13, 27-2-13  in 
presence of 

Mr.  R. Bordoloi
Ms. M. Baruah
                                 Advocates of the plaintiff
  
Mr. H.K.Deka
Mr. P. Choudhury 
Ms.  R. Choudhury                                           

                    Advoc
ates of the     defendant

And stood for consideration to this day the court delivered 
the following judgment.  

1



JUDGMENT
  

T.S. 94/05

1. This is a suit for declaration of right, title 
and interest and permanent injunction. The suit is 
filed  by  Sri  Bhajanlal  Agarwala  and  M/S  Kamrup 
Developers Pvt. Ltd represented by its Director Sri 
Ashok  Kumar  Agarwala  against  Bhuban  Choudhury, 
Dilip  Choudhury,  Bankim  Choudhury,  Apurba 
Choudhury, Manikni Medhi and four other proforma 
defendants. The case of the plaintiffs is that the 
plaintiff  no. 1 is the owner and possessor of  1 
bigha 1 katha 6 lechas of land covered by dag no. 
382 of K.P. Patta no. 496 and dag no. 384 of K.P. 
Patta no. 27 in village new Ulubari under  mouza 
Ulubari. The land is described in schedule A of the 
plaint. It was purchased by the plaintiff no. 1 
from  the  proforma  defendants  in  1984  vide  one 
registered sale deed. The defendant no. 1-5 are the 
southern side neighbours of the plaintiff no. 1. It 
is pleaded that the plaintiff no. 1 entered into an 
agreement with the plaintiff no. 2 for development 
of the land by constructing multistoried building 
in  1998.  Thereafter,  the  plaintiff  no.  2  began 
construction  of  the  building  and  raised  brick 
boundary wall on the northern side  and iron posts/ 
wooden posts  in the  southern side.  However, the 
defendants  on  24-4-05  entered  into  the  southern 
side  of  the  plaintiffs’  land  and  started 
construction  of  a  boundary  wall  by  encroaching 
about 100 x 15 feet land belonging to the plaintiff 
no.1.  The  plaintiff  no.2  through  its  Director 
requested  the  defendants  to  refrain  from 
constructing the wall but the defendants paid no 
heed  to  their  requests  and  on  the  other  hand 
threatened  the  plaintiffs.  The  plaintiffs  then 
lodged an FIR and tried to get the land demarcated 
but the defendants refused to do so. The plaintiffs 
have  thus  stated  that  the  defendants  having  no 
right, title and interest over the suit land have 
encroached the suit land in an illegal manner for 
which the  plaintiffs are  compelled to  file this 
suit. 

2.  The  defendant  no.  1-4  contested  the  suit  by 
filing  their  common  written  statement.  They 
contended that the suit is not maintainable, there 
is no cause of action, is barred by limitation, is 
bad for non-joinder of necessary parties, the suit 
is under valued and so on. The defendants contended 
that the plaintiffs have made baseless statements. 
They  denied  that  the  plaintiffs  raised  boundary 
walls on two sides of the schedule A land and put 
angle posts/ wooden posts on the southern boundary. 
The defendants admitted that their land is on the 
southern side of schedule A land but denied that 
schedule  B  land  forms  part  of  schedule  A  land. 
According to the defendants, their land is covered 
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by brick walls on four sides which were raised many 
years back and when they undertook repairing work 
the  plaintiffs  brought  the  present  suit.  They 
denied that they encroached the suit land from the 
southern side of the plaintiff no. 1’s land and 
stated that the suit land belongs to them. 

3. The following issues were framed by my learned 
predecessor:

ISSUES
1. Whether  the  suit  is  maintainable  in  its 
present form?
2. Whether there is any cause of action for the 
suit?
3. Whether the suit is barred by limitation?
4. Whether the suit is bad for non-joinder  and 
mis-joinder of necessary parties?
5. Whether  schedule  B  land  is  a  part  of 
schedule A land as described in plaint?
6. Whether the plot of land measuring 3.24 Ares 
covered by dag no. 1326 of K.P. Patta no. 502, 
village Sahar Ulubari under Ulubari Mouza of the 
defendant no. 1-4 is bounded by brick walls on all 
four sides since long time back?
7. Whether the plaintiffs have right, title and 
interest over the suit land?
8. Whether the plaintiffs are entitled to the 
reliefs claimed in the suit?

Decisions and reasons thereof :
4. The  plaintiff examined  two witnesses  and the 
defendant examined four witnesses. Both the parties 
adduced  documentary  evidence.  One  commission  was 
appointed  in  this  case  and  the  Lat  Mandal  was 
examined as CW1. The commission report forms part 
of the record.
Heard arguments from both the sides.

Decision on issue no. 1:
5. Though the defendants contended that the suit is 
not maintainable they could not specify any reason 
of non-maintainability. The plaintiffs have prayed 
for right, title and interest over the suit land. 
The plaintiff no. 1 is claiming to be the recorded 
owner and the plaintiff no. 2 is a private limited 
company represented by Ashok Kr. Agarwala with whom 
the plaintiff no. 1 entered into an agreement for 
development of the schedule A land. The defendants 
have not disputed that the plaintiff no. 2 is the 
attorney holder of plaintiff no. 1. Moreover, the 
Director of plaintiff no. 2 is the son of plaintiff 
no. 1. Considering all the above, I do not find 
anything on record to infer that the suit is not 
maintainable in its present form. 
Issue no. 1 is decided in the affirmative.

Decision on issue no. 2:
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6. The plaintiffs have alleged that the defendants 
encroached  a  portion  of  the  schedule  A  land  by 
raising boundary wall whereas the defendants have 
denied the allegation. It is well established that 
cause of action is a bundle of facts. The plaintiff 
has alleged certain facts which the defendants have 
denied. In my opinion the plaint does disclose a 
cause of action. 
Issue no. 2 is decided in the affirmative.

Decision on issue no. 3:
7.  The plaintiff has asserted that the cause of 
action  arose  on  24-5-05  when  the  defendants 
entered into the suit land and started constructing 
a wall there. The suit is a declaratory one and is 
filed in 2005, i.e., within three years. Hence it 
is within limitation. Issue no. 3 is decided in the 
negative.

Decision on issue no. 4:
9. Although the defendants contended that the suit 
is bad for non-joinder of necessary parties they have 
not  specified  who  are  the  necessary  parties.  They 
contended that the boundary men are not made parties. 
But the dispute is as regard to southern boundary of 
schedule A land and the defendants have admitted to be 
the southern side neighbour of the plaintiff no. 1. 
Hence,  the  other  boundary  men  are  not  necessary 
parties to the suit.

 Issue no. 4 is decided in the negative.

   Decision on issue no. 5 &6:
10. The plaintiffs have alleged that the defendants 
have encroached schedule B land which forms part of 
schedule  A  land.  The  defendants  have  denied  the 
allegation of encroachment by stating that their land 
is bounded by brick boundary walls on four sides since 
long  back  and  for  that  matter  there  is  no 
encroachment. 
11. The plaintiff side examined Sri Ashok Agarwal as 
PW1. PW1 is the son of plaintiff no. 1 and one of the 
Directors  of  plaintiff  no.  2.  He  exhibited  the 
following documents:

Ext. 1: letter of authority
Ext. 2: copy of sale deed no. 10175 dtd 20-10-84
Ext. 3: certified copy of jamabandi of patta no. 
496(old)/2 new

Ext. 4: certified copy of jamabandi of patta no. 27 
(old)/ 54 (new)
Ext. 5: mutation of plaintiff no. 1
Ext. 6: certificate issued by mouzadar
Ext. 7: certified copy of deed no. 724 dtd 20-2-98
Ext.  8:  certified  copy  of  irrevocable  power  of 
attorney
Ext. 9: copy of FIR 

12. PW1 deposed that his father is the owner of the 
schedule A land  which was handed over to plaintiff 
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no. 2 for development of the land. He stated that the 
plaintiff no. 2 constructed a brick boundary on the 
eastern and western side and on the southern side  put 
iron angle pots/ wooden posts. According to him the 
defendants  encroached   about  100  x  15  feet  on  the 
southern  side   of  schedule  A  land  by  constructing 
boundary wall. During his cross examination PW1 stated 
that  the  defendants  encroached  their  land  from  the 
western side. He denied that there is any wall between 
his land and the land of the defendants. 
13. PW2  Dhananjay   Kalita  is  a  supervisor  of 
plaintiff  no.  2.  He  stated  in  his  evidence  on 
affidavit  that  the  defendants  on  24-5-05  started 
construction  by  encroaching   the  southern  side  of 
schedule A land. He also stated that he was present at 
that time and informed the Director of plaintiff no. 
2.  During  his  cross  examination  he  stated  that  the 
land of the defendants is bounded on four sides by 
wall.

14.  DW1 Bankim Choudhury is the defendant no. 3. He 
exhibited the following documents:

Ext. B: Mutation order
Ext. C: jamabandi copy
Ext. Dseries: revenue receipts
Ext. E series: GMC Tax paying receipts
Ext. F: Trace map
 He  deposed  that  he  and  his  brothers  own  and 
possess 1 katha 10 lechas of land  covered by dag 
no. 1326 of K.P Patta no. 502 in village Sahar 
Ulubari under Ulubari Mouza and the plaintiff no. 
1 is their northern side neighbour. According to 
him,  the  plaintiffs  started  constructing  one 
multistoried building in 1998 and started piling 
up   debris  on  their  backyard  covering  the 
southern side boundary. He stated that their land 
is bounded by brick boundary walls on all four 
sides  and  the  northern  side  boundary  required 
some repairing and when they started to repair it 
the  plaintiffs  filed  this  false  suit.  During 
cross  examination  he  stated  that  there  is  no 
wooden  or  iron  posts  on  the  northern  side.  He 
asserted that they raised the wall on the old and 
existing wall.
DW3  Giridhar  Medhi  and  DW4  Nityajyoti  Kalita 
supported  the  defendants’  version.  As  per  the 
report  there  is  an  old  wall  between  both  the 
parties.  The  lat  Mandal  was  examined  on  the 
commission report. The lat Mandal (CW1)testified 
that there is an old wall between the parties and 
the schedule A land is bounded on all the sides 
except on the northern side. Ext. A and Ext. I 
are commission report

15. The plaintiff side argued that the statement of 
DWs as regard to piling up of debris in the southern 
side was not pleaded in the written statement. Even if 
that part of evidence is not taken into account, it is 
seen that the land of the defendants is bounded on all 
the  four  sides.  The  plaintiff  has  not  disputed  the 
commission report. The plaintiffs have failed to prove 
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that schedule B land is encroached by the defendants 
and it is part of schedule A land.

Issue no. 5 is decided in the negative and issue 
no. 6 is decided in the affirmative.

Decision on issue no. 7&8:
16. In view of the above discussions I hold that the 
plaintiffs have failed to prove their right, title and 
interest over the suit land and they are not entitled 
to the reliefs as prayed for. 

Issue no. 7 and 8 are decided in the negative.

ORDER
The suit is dismissed on contest. Prepare decree 
accordingly. Given under my hand and seal of the 
court on 16-3-13.
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ANNEXURES
PLAINTIFF SIDE
PW1.. ASHOK KR. AGARWAL
PW2.. DHANANJAY KALITA

DOCUMENTS
Ext. 1: letter of authority
Ext. 2: copy of sale deed no. 10175 dtd 20-10-84
Ext. 3: certified copy of jamabandi of patta no. 
496(old)/2 new
Ext. 4: certified copy of jamabandi of patta no. 27 
(old)/ 54 (new)
Ext. 5: mutation of plaintiff no. 1
Ext. 6: certificate issued by mouzadar
Ext. 7: certified copy of deed no. 724 dtd 20-2-98
Ext.  8:  certified  copy  of  irrevocable  power  of 
attorney
Ext. 9: copy of FIR 

DEFENDANT SIDE
DW1..BANKIM CHOUDHURY
DW2..AMAL KUMAR DAS ( EXPUNGED)
DW3..GIRIDHAR MEDHI
DW4.. NITYAJYOTI KALITA

DOCUMENTS
Ext. B: Mutation order
Ext. C: jamabandi copy
Ext. Dseries: revenue receipts
Ext. E series: GMC Tax paying receipts
Ext. F: Trace map

COURT WITNESS: LAT MANDAL
Ext. A and Ext. I are commission report
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