
                                  HIGH COURT FORM NO.(J) 3.
HEADING OF JUDGMENT ON APPEAL.

DISTRICT : KAMRUP.

IN THE COURT OF CIVIL JUDGE & ASSISTANT SESSIONS JUDGE, 
NO.1, KAMRUP, GUWAHATI.

Title Appeal No.91 of 2010.

From  the  Judgment  and  decree  dated  22.07.2010  passed  by  Sri.  R.A. 

Tapadar,  AJS;  learned  Munsiff  No.2,  Kamrup,  Guwahati,  in  Title  Suit 

No.270 of 2007. 

Smt. Dipti Paul wife of Late Siba Prasad Paul resident of Sreenagar Bye 

Lane, No.1-A under Dispur police station, District Kamrup, Assam,

                                                    ……………………….…….……….Appellant.
                                          -VERSUS-
1.Sri.  Bakul  Deb  son  of  Late  Kumud Ranjan  Deb C/o.  M/s.  Chandika 

Glass  Agency,  Dispur  old  post  office,  opposite  of  Kunjalata  Lodge, 

G.S.Road, Guwahati-5, District Kamrup, Assam,                 

                                                    ……………………..…………….Respondent.

      This appeal being heard on 30.01.2013 in presence of :-

G. Agarwal, Advocate,

B.C. Talukdar, Advocate,

B. Sarmah, Advocate, ……………………………..Appeared for the Appellant.

                                         AND

D. Goswami, Advocate, …….……………………..Appeared for the Respondent.

And having  stood  for  consideration  to  this  day  the  Court  delivered  the 

following Judgment.

JUDGMENT.

       This  appeal  is  directed against  the  Judgment  and decree  dated 

22.07.2010  passed  by  Sri.  R.A.Tapadar,  AJS;  learned  Munsiff  No.2, 

Kamrup, Guwahati, in Title Suit No.270/2007 dismissing the suit of the 

plaintiff  for  ejectment  of  the  defendant  on  the  ground  of  defaulter  and 

bonafide  requirement of the suit premises.
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2.      Being aggrieved by the impugned Judgment and decree the plaintiff 

as Appellant has approached this Court by way of this first civil  appeal 

assailing  the  impugned Judgment  and decree  on  the  following  grounds 

amongst other as mentioned in the Memo of Appeal.

      (I)  That  the learned trial  court  acted with material  irregularity in 

dismissing  the  suit  without  proper  appreciation  of  the  evidence  on  the 

records.

     (II)  That  the learned trial  court misconstrued the provisions of law 

applicable  to  the  present  suit  and  with  wrong  appreciation  thereof 

dismissed the suit.

      (III) That the learned trial court committed grave error in law while 

dismissing the suit by misinterpreting the pleadings of the parties as well 

as the material evidence on records.

      (IV)  The learned trial court while discussing the vital issues as regards 

the payment of monthly rent by the respondent/defendant in respect of the 

suit premises has arrived at the finding that the respondent/defendant is 

not a defaulter in payment of monthly rent the learned trial court is wrong 

and dismissed the suit which is against the principle of law.

3.       Before proceeding further it would be apposite to find out the back 

ground of the case of respective parties with the facts and circumstances 

that has led up to the present stage.

4.       In this context upon close scrutiny of the original case records it 

would transpire that the appellant/plaintiff  instituted the suit under the 

appeal  against  the  respondent/defendant  urging  upon the  court  of  first 

instance to pass a decree for ejectment of the defendant from the tenanted 

premises on the  grounds of  bonafide  requirement  of  the  plaintiff  of  the 

tenanted premises as described in Schedule ‘B’ of the plaint. 

5.       The factual matrix of the appellant/plaintiff’s case in compendium is 

that since 01.03.2001 the respondent/defendant is monthly tenant under 

the appellant/plaintiff in respect of the suit premises described in Schedule 

‘B’ of the plaint paying monthly rent at the rate of Rs.1400/- per month as 

per mutual agreement. At the time of entering into the tenancy agreement 

the  respondent/defendant  has  paid  an  amount  of  Rs.80,000/-  to  the 

appellant/plaintiff as advance money and out of the said advance money an 

amount  of  Rs.56,000/-  is  lying  with  the  appellant/plaintiff.  Due  to 

insufficiency of income the appellant/plaintiff was facing great hardship
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and in the year 2000 the eldest daughter of the appellant/plaintiff has got 

married.  In  that  connection  the  appellant/plaintiff  had  to  bear  severe 

hardship and inconvenience towards arranging the expenditure and costs 

of marriage of her daughter. That owing to such hardship in the month of 

June,2006 the appellant/plaintiff decided to start business of stationary-

cum-gift items at Guwahati and in that connection the appellant/plaintiff 

has  taken  all  necessary  steps  and  obtained  necessary  permission  from 

Guwahati  Municipal  Corporation  on  18.08.2006  for  running  the  said 

business  under  the  name  and  style  “M/S.  Dipti  Neer”.  The  appellant/ 

plaintiff has no other alternative premises within the Guwahati City except 

the tenanted premises to run her business. Eventually on 11.08.2006 the 

appellant/plaintiff served Advocate’s notice upon the respondent/defendant 

stating  the  aforesaid  facts  and  circumstances  claiming  her  honest  and 

genuine requirements of the tenanted premises for her own use to run the 

business. And by that notice the tenancy was terminated with effect from 

31.08.2006 and the respondent/defendant was asked to deliver peaceful 

and vacant possession of the tenanted premises on or before 31.08.2006. 

After  receiving  the  said  notice  the  respondent/defendant  replied  on 

24.08.2006 through his lawyer refusing to vacate the tenanted premises. 

The respondent/defendant has not vacated the tenanted premises and from 

the  month  of  August,  2006  to  the  month  of  March,2007  the 

respondent/defendant has also not paid the monthly rent at the rate of 

Rs.1400/-  per  month.  Hence  since  the  month  of  August,2006,the 

respondent/defendant has become defaulter and as such he is liable to be 

evicted from the tenanted premises. Hence, the appellant/plaintiff filed the 

suit.

6.       The answering respondent/defendant contested the suit by filing 

written statements rebutting the claim of the appellant/plaintiff with the 

plea  that  the  respondent/defendant  is  a  tenant  under  the  appellant/ 

plaintiff  from  01.03.2001  at  a  monthly  rent  of  Rs.1400/-  and  the 

respondent/defendant  has  paid  an  amount  of  Rs.80,000/-  as  advance 

money  and out of which only Rs.24,000/- has been adjusted towards rent. 

The respondent/defendant has been paying rent regularly but in the month 

of July, 2006 the appellant/plaintiff  refused to accept rent. As such the 

respondent/defendant was compelled to deposit the rent in the court. The 

respondent/defendant has denied the plea of the appellant/plaintiff  that 

the tenanted premises is required by the appellant/plaintiff for the purpose 

of her own business. It is also stated that the bonafide requirement of the
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appellant/plaintiff is not genuine as the appellant/plaintiff has let out other 

rooms to different tenants and thereby earning considerable amount per 

month. The appellant/plaintiff intends to let out the tenanted premises to 

other party and therefore this suit has been filed to evict the respondent 

/defendant  with some false  and misleading  statements.  The  respondent 

/defendant  ultimately  prayed  for  dismissal  of  the  suit  of  the  appellant 

/plaintiff on the ground of having no cause of action for the suit as well as 

the suit is not maintainable in law and facts. 

7.       On the rival pleadings of the parties the learned trial court framed as 

many as 6 (six) issues for determination of the controversies between the 

parties as follows :-

ISSUES.

1. Whether the suit is maintainable in the present form ?

2. Whether there is cause of action for the suit ?

3. Whether the suit is bad for non-joinder of necessary parties ?

4. Whether the defendant defaulted in paying rent of Rs.1400/- p.m. 

to the plaintiff w.e.f. August, 2006 ?

5. Whether the suit premises is bonafide required by the plaintiffs ? 

6.  Whether the plaintiffs are entitled to the reliefs claimed in the 

suit ?

8.    At  the  trial  the  appellant/plaintiff  examined  two  witnesses  and 

exhibited  some  documents  in  support  of  her  claim.  The  respondent/ 

defendant  also examined himself  as witness and exhibited documentary 

evidence to prove his stand. 

9.       Having heard the argument advanced by the learned Counsel of the 

parties and considering the material evidence on records the learned trial 

court answered the issue No.1 in the affirmative and the issue No.2,3,4,5 

and 6 in negative and ultimately dismissed the suit on contest with costs. 

And  as  a  consequence  the  plaintiff  as  appellant  sought  redress  of  her 

grievances by approaching this court  of  first  appeal  on the grounds set 

forth in the memorandum of appeal.

10.      Now the point for decision falls in the present appeal is :-

          Whether the impugned Judgment and decree have been passed 
erroneously  without  appreciating  the  material  evidence  on  record  
and are not sustainable in law;
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12.      DECISION  AND  REASONS  THEREOF:

          Before I proceed to delve with the merit of the appeal what has 

emerged at the out set is that all  the decisions rendered by the learned 

court have been assailed in the memorandum of appeal as well as in course 

of argument put forwarded by the learned counsel for the appellant. That 

being so let me proceed to find out as to whether the learned trial court 

decided the issues in proper perspective in the light of the legal fact and 

materials on record or not.

13.      To see the legality and propriety of the decisions rendered by the 

learned trial court I find only one vital point required to be considered in 

this appeal as to whether the tenanted premises is bonafide requirement by 

the appellant/plaintiff for her own use to run her business thereon. This 

point fence round the issue No.4,5 and 6. These issues are revolving the 

question whether the appellant/plaintiff refused to accept the monthly rent 

tendered by the respondent/defendant, whether the respondent/defendant 

is  a  defaulter  in  respect  of  payment  of  monthly  rent  in  respect  of  the 

tenanted premises and whether the respondent/defendant is liable to be 

ejected from the tenanted premises which is bonafide requirement by the 

appellant/plaintiff. 

14.      This suit is confined with a room out of the four rooms comprising of 

an area 11 ft. X 15 ft. forming a part of the extreme western side of the C.I 

sheet roofed pucca Assam Type house standing on a plot of land measuring 

about  5  lechas  covered  by  K.P.Patta  No.214(new)  262(old),  under  Dag 

No.2629(new) 871(old) situated at village Japorigog under Beltala Mouza, 

within Guwahati Municipal Corporation, Ward No.43, with Holding No. A-

33 (new) 163/35(old) in the District of Kamrup, Assam, and bounded by 

North- Land of the plaintiff, South-Land of the plaintiff, East- Land of Sri. 

Manash Roy and Sri. Dipankar Roy and West- Room occupied by Sri. Ram 

Bahadur  Mahato  as  monthly  tenant.  Admittedly  there  is  no  dispute 

between the parties regarding the tenancy. The plaintiff/appellant in her 

plaint as well as in her evidence on affidavit stated that she has decided to 

run business in the tenanted premises and for that purpose the plaintiff/ 

appellant on 11.08.2006 had served advocate’s notice to the defendant/ 

respondent with a request to vacate the tenanted premises. After receiving 

the said notice since the month of August,2006, the defendant/respondent 

has not paid the monthly rent to the plaintiff/appellant. On the other hand
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the defendant/appellant in his written statement and in his evidence on 

affidavit has stated that in the month of July ,2006, the plaintiff/ appellant 

refused to accept the monthly rent tendered by the defendant/ respondent. 

As a result the defendant/respondent has been depositing the monthly rent 

in the Court. But during his cross-examination the defendant/respondent 

has stated that he cannot remember the date on which he tendered the 

rent for the month of August,2006, to the plaintiff/appellant. He has also 

stated that he did not tender the rent for the subsequent months to the 

plaintiff/appellant. The defendant/respondent has also stated that he has 

not  called for  the records of  N.J.  Cases after  May,2007.  As regards the 

deposit  of  rent  in Court  the Hon’ble  Gauhati  High Court  in the case of 

Nirmala Devi Choudhury Legal heir of Shankarlal Jajudia and others Vs. 

Anandilal  Jain,  reported  in  2006  (2)  GLT  816,  has  ruled  that—“Since 

defendant neither proving deposit of rent in Court nor that such deposit 

was made consequence to refusal of landlord to accept the same, hence 

defendant not discharging his burden under Section 5(4) of Act.” From the 

pleadings as well as the evidence of the defendant/respondent it is seen 

that there is no proof that the defendant/respondent has served any notice 

accompanied with the requisite process fee for service of it at the time of 

depositing the rent in the Court. The Hon’ble Gauhati High Court in the 

case of Parul Bala Debnath VS. Umatara Debnath, reported in 2005 (1) GLT 

532, ruled that – “ Deposit of rent in Court is permissible only on refusal of 

landlord to accept the same, such deposit in Court must be made within a 

fortnight of its becoming due. The mandatory procedural requirement for 

such deposit are to be fully complied and written up notice to be served on 

the  landlord  accompanied  with  the  requisite  process  fee  for  service.”  A 

similar view has been taken by the Hon’ble Gauhati High Court in the case 

of Bansal Traders and others VS. Nandalal Gattani reported in 2006 (3) 

GLT 715, (Gau), wherein it is ruled that – “Since defendant depositing his 

rent in Court without taking stress to issue notice to the landlord regarding 

deposit of rent in Court, mandatory provision of Section 5(4) not complied 

with and defendant is a defaulter.” 

15.      In the present case in hand what we find is that the respondent/ 

defendant  fails  to  show by adducing any material  evidence that  he  has 

deposited  the  rent  in  Court  in  respect  of  the  tenanted  premises  after 

compliance of the mandatory provision of Section 5(4) of the Assam Urban 

Area  Rent  Control  Act,1972.  On  the  other  hand  the  appellant/plaintiff 

during her cross-examination has clearly deposed that she cannot say
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whether the respondent/defendant is depositing the rent in Court or not. 

Thus in view of the discussions and observations made above I find that the 

learned trial court has committed grave error in arriving at the decision in 

the issue No.4 that the respondent/defendant is not a defaulter. Rather, I 

am constrained to hold that  the respondent/defendant is  a defaulter  in 

respect of payment of monthly rent for the tenanted premises. Therefore, 

the finding of the learned trial court in issue No.4 is liable to be set aside.  

Accordingly I hereby set aside the findings of the learned trial court that the 

respondent/defendant is not a defaulter.

16.     Now  let  us  see  whether  the  tenanted  premises  is  bonafide 

requirement of the appellant/plaintiff or not. The learned counsel for the 

appellant/plaintiff has submitted that the tenanted premises is required by 

the appellant/plaintiff as she wants to start a business as her income from 

the rent is not sufficient to run her family. On the other hand the learned 

counsel  for  the  respondent/defendant  has  argued  that  the  need  of  the 

appellant/plaintiff  is  not  genuine  and  the  court  should  consider  the 

hardship of the tenant. The learned counsel for the respondent/defendant 

has also submitted that the rent control statutes are meant for protection 

of the right of both the landlord and tenant. A landlord on mere whims and 

caprice cannot evict a tenant.

17.      The appellant/plaintiff in her plaint as well as in her evidence on 

affidavit has stated that in the year 1992 her husband died and after the 

death of her husband she had to face severe financial hardship.  During 

that period her uncle allowed her to enjoy the fruits of monthly rent in 

respect  of  a  house  belonging  to  him.  Subsequently  her  uncle  has 

transferred the right, title, interest along with delivery of khas possession in 

respect of the said house by executing registered Gift Deed. Thereafter the 

said  house  presently  developed  into  one  C.I.  sheet  roofed  Assam  Type 

house consisting four rooms. And out of the said four rooms one is the 

tenanted premises in this case and other three rooms are let out to other 

tenants on monthly rent basis. In total the appellant/plaintiff was receiving 

an amount of Rs.3,600/- per month house rent. However the said amount 

of  Rs.3,600/- per month was not sufficient  for  the appellant/plaintiff  to 

manage the livelihood of  her family. As a result  of  such insufficiency of 

income  the  appellant/plaintiff  was  facing  hardship.  And  due  to  such 

hardship  in  the  year  2006  the  appellant/plaintiff  decided  to  start  a 

business of stationary-cum-gift items at Guwahati. For that purpose the
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appellant/plaintiff  took  all  necessary  steps  and  she  had  obtained 

permission from the Guwahati  Municipal  Corporation on 18.08.2006 for 

running the said business in the name and style of “M/S. Dipti Neer”. The 

appellant/plaintiff  has  no  any  other  alternative  premises  within  the 

Guwahati city save and except the aforesaid house. Hence, the tenanted 

premises  is  bonafide  requirement  for  the  appellant/plaintiff  to  run  her 

business.  As  a  result  the  appellant/plaintiff  has  requested  the 

respondent/defendant to vacate the tenanted premises. On the other hand 

the respondent/ defendant in his written statements has inter alia stated 

that  the plea of  the appellant/plaintiff’s  of  bonafide requirement is fully 

baseless and misleading to the court. The appellant/plaintiff intends to let 

out the tenanted premises to other parties and has filed this suit to evict 

the  respondent/  defendant  from the  tenanted premises.  On perusal  the 

Ext.7 it is seen that the appellant/plaintiff has obtained Trade License from 

the Guwahati Municipal Corporation to run her business of Stationary & 

Gift Item in the name and style “M/S. Dipti Neer”. It is admitted fact that 

the tenanted premises is situated in commercial area and the appellant/ 

plaintiff has filed suits against her other tenants also. Thus it appears that 

the bonafide requirement of the tenanted premises is genuine and honest to 

run her business in order to increase her income. The learned counsel for 

the  appellant/plaintiff  has  referred  the  decision  of  the  Hon’ble  Gauhati 

High Court reported in 1995 (3) GLR 221, in the case of Smt. Arati Saha 

Vs. Sri. Mangal Sarkar, wherein it is ruled that – “ When the landlord claim 

the  property  for  extension of  his  business  to  increase  his  income same 

comes within the meaning of bonafide requirement.” From the light of above 

discussion and considering the facts and circumstances of the case in hand 

it  reveals  that  the appellant/plaintiff  requires the tenanted premises for 

bonafide requirement to start a business thereon to increase  her income. 

So the bonafide requirement of the appellant/plaintiff is found genuine and 

honest and conceived on good faith. Under the above discussion, I find that 

the learned trial  court  committed wrong in arriving at the decision that 

there is no cause of action for the suit, the bonafide requirement of the 

tenanted  premises  by  the  appellant/plaintiff  is  not  honest  and genuine 

and  the  appellant/plaintiff  is  not  entitled  to  get  any  relief  as  claimed. 

Rather I am constrained to hold that there is sufficient cause of action for 

the  suit,  the  tenanted  premises  is  bonafide  requirement  by  the 

appellant/plaintiff  to  run  her  business  thereon  to  increase  her  income 
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for. Therefore the findings of the learned trial court in issue No.2, 5 and 6 

are liable to be set aside. Accordingly I do so.

18.      Consequent upon the discussion and decision made above, I am of 

the opinion that the appeal has merit and the impugned Judgment and 

decree passed by  the learned trial court in Title Suit No.270/07 is liable to 

be set aside with modification that the appellant/plaintiff is entitled to get 

the decree and the appellant/plaintiff is entitled to get khas possession over 

the tenanted premises by evicting the respondent/defendant there from. 

The  appellant/plaintiff  is  also  entitled  to  get  arrear  rent  if  any  as  per 

agreement from the respondent/defendant with compensation @ Rs.200/- 

per  month from the  date  of  institution of  the  suit  till  recovery  of  khas 

possession of the tenanted premises. 

19.       In the result,  the appeal is allowed on contest with costs.  The 

impugned  Judgment  and  decree  passed  by  the  learned  Munsiff  No.2, 

Kamrup, Guwahati, in Title Suit No.270/2007, is hereby set aside and the 

suit of the appellant/plaintiff is decreed with costs for recovery of arrear 

rent  if  any  as  per  agreement  from  the  respondent/defendant  with 

compensation @ Rs.200/- per month from the date of institution of the suit 

till  recovery  of  khas  possession  of  the  tenanted  premises  described  in 

Schedule ‘B’ of the plaint by evicting the respondent/defendant there from. 

Decree prepared accordingly.

20.      Send back the L.C.R. along with a copy of this Judgment to the 

learned Court below. 

21.      Given under my hand and seal of this court on this 1 st Day of 

March, 2013, at Guwahati, Kamrup.

Dictated & Corrected by me.

       (J. Ahemd.)                                                              (J. Ahmed.)

  Civil Judge No.1,                                                       Civil Judge No.1,

Kamrup, Guwahati.                                                   Kamrup, Guwahati. 
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