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Minabala Das
(Plaintiffs)

V

Paresh Ch. Das
(Defendants)

This suit coming for final hearing   on 18-3-13  in 
presence of 

Mr.  P.K. Deka
                                 Advocates of the 
plaintiff
  
Mr. P. C. Goswami

                    Ad
vocates of the 
defendant

And  stood  for  consideration  to  this  day  the  court 
delivered the following judgment.  



JUDGMENT
  
T.S. 283/08

1.This is a suit for declaration and permanent 
injunction.  Plaintiff Sri Minabala Das has 
filed  this  suit  against  defendant  Paresh 
Chandra Das for a declaration that she is a 
tenant under him and for permanent injunction 
restraining the defendant from evicting her 
from the suit premises without due process of 
law. The brief facts leading to filing of 
this case are:

2. The plaintiff is a tenant under the defendant 
in respect of the suit room wherefrom she is 
running her M/S Mina Studio. The plaintiff 
first  entered  into  the  tenancy  with  the 
father of the defendant in 1968 and after the 
death  of  defendant’s  father  the  tenancy 
continued under the defendant. However, the 
defendant  had  once  disconnected  the 
electricity supply into the tenanted premises 
in 1989  for the which the plaintiff had to 
move the court of Assistant District Judge, 
no.  1,  Guwahati  u/s  7  of  the  Assam  Urban 
Areas Rent Control Act, 1972 and the learned 
Assistant District Judge, no. 1 vide order 
dtd 4-12-92 directed the defendant to restore 
power  supply  and  eventually  the  defendant 
moved  the  Gauhati  High  Court  ,  but  the 
Gauhati High Court too upheld the order of 
the Assistant District Judge, no. 1 and the 
power supply was restored with the help of 
ASEB officials. Since then the plaintiff has 
been possessing the suit premises peacefully 
but the defendant all of a sudden on 17-7-08 
interfered with possession of the plaintiff 
asking her to close down the studio. Again 
the  defendant  threatened  the  plaintiff  to 
close down the business on 30-7-08 and to 



vacate  the  premises  within  a  week.  The 
defendant also issued one legal notice to the 
plaintiff on 4-8-08 through his advocate wife 
giving 14 days time to vacate the premises. 
The plaintiff tried to contact the defendant, 
but  he  avoided  and  in  fact  his  wife 
threatened the plaintiff and her son. Hence 
finding no alternative, the plaintiff filed 
this suit. 

3. The defendant contested the suit by filing 
his written statement cum counter-claim. The 
defendant took the usual pleas in his written 
statement  such  as  the  suit  is  not 
maintainable, there is no cause of action, 
the  suit  is  not  properly  valued  etc.  He 
denied  that  the  plaintiff  had  any  oral 
tenancy agreement with his father, rather he 
stated  that  the  plaintiff  entered  into 
agreement from time to time and as per the 
last agreement she had to vacate the premises 
by  31-5-1986.  It  is  contended  that  the 
plaintiff was asked several times to vacate 
the premises but she did not, instead she 
stopped  paying  rent  to  him  and  started 
depositing rent in the court to avoid herself 
from becoming a defaulter. He denied that the 
rent is deposited in the court as he refused 
to accept it. According to the defendant, the 
plaintiff  is  illegally  occupying  the  suit 
premises since 31-5-1986. The defendant put 
up  his  counter-claim  for  ejectment  of  the 
plaintiff on the following grounds:

a. The  plaintiff  has  not  vacated  the  suit 
premises even after expiry of the term on 31-
5-86 and she has been possessing the premises 
taking advantage of his simplicity.

b. The  suit  premises  is  required  for 
accommodation of business of the elder son of 
the defendant.

c. There  is  no  way  to  the  residence  of  the 
defendant  and  at  present  he  is  using  a 
different passage through someone’s land. The 



defendant has a building at the backside of 
the suit premises and the said premises was 
constructed with the idea to connect both the 
buildings with a small passage inside or any 
other side of the suit premises. But due to 
the obstruction caused by the suit premises 
the defendant is unable to use the backside 
building for commercial purposes. 

4. The  plaintiff  filed  her  written  statement 
against the counter-claim stating that it is 
not  maintainable.  She  denied  that  she  had 
agreed to vacate the suit premises as per 
agreement but she has not vacated it taking 
advantage of the simplicity and honesty of 
the defendant. She denied that the defendant 
has any bonafide requirement of the premises. 
According  to  the  plaintiff,  there  was  a 
tenant called Pinkul Das  in the first floor 
of the suit house who vacated his shop room 
in September 2008 but the defendant without 
accommodating his son in the room vacated by 
Pinkul  Das  has  kept  the  room  vacant.  The 
plaintiff denied that the defendant is using 
a passage through someone else’ land and that 
the  defendant  could  not  proceed  with  any 
further work in the backside building without 
creating a passage through the suit premises 
or part thereof. 

5.The  following  issues  were  framed  in  this 
suit:

ISSUES
1.Whether there is any cause of action for the 

suit?
2.Whether the  counter-claim is maintainable in 

facts and law?
3. Whether the relationship of landlord tenant 

still subsists between the parties?
4.Whether the suit premises is required by the 

defendant for his personal requirement?
5.To  what  relief/  reliefs  the  parties  are 

entitled?



DISCUSSIONS AND REASONS THEREOF
6.The plaintiff adduced her own evidence  and 

exhibited the following documents: 

Ext. 1: trade licence
Ext. 2: order dtd 4-12-92 passed by Assistant 
District Judge, no. 1, Guwahati
Ext. 3: order passed by the High Court in CPR 
No. 7/93
Ext. 4: tenancy agreement between Pinkul Das 
and defendant’s wife.

The defendant adduced evidence of two witnesses 
including himself. He exhibited one agreement 
dtd 21-6-84 as Ext. A.

Heard arguments from both the sides.

Decision on issue  no. 1
7.The suit is for declaration and is civil in 

nature.  The  plaintiff  has  alleged  that 
defendant  ahs  been  interfering  with  her 
possession  although  she  is  a  tenant  under 
him. The defendant has denied the allegation. 
From bare perusal of the plaint I find that 
there is a cause of action. Hence issue no. 1 
is decided in the affirmative.

   Decision on issue no. 2: 
8. The defendant has put up the counter-claim 
for ejectment of the plaintiff mainly on the 
ground of bonafide requirement. Although the 
plaintiff contended that the counter-claim is 
not  maintainable,  I  find  that  there  is 
nothing on record to suggest anything as to 
the non-maintainability of the counter-claim. 
In fact during argument the plaintiff side 
submitted  that  the  counter-claim  is 
maintainable and there is no dispute about 



it.  Issue  no.  2  is  decided  in  the 
affirmative.

Decision on issue no. 3: 
9. This issue is whether the relationship 
of landlord tenant still subsists between the 
parties or not. In my opinion this issue is 
redundant  in  the  present  facts  and 
circumstances. The defendant has not alleged 
that the plaintiff is a defaulter in rent. He 
though  stated  that  the  plaintiff  ought  to 
have vacated the room by 1986 but he stated 
that  he  refused  to  accept  the  rent  in 
September 1989 and since then he has been 
depositing it in the court. The counter-claim 
is  for  eviction  of  the  plaintiff  on  the 
ground of bonafide requirement. If that be 
the case then we have to presume that the 
relationship of landlord and tenant subsists 
between the parties even after expiry of the 
last agreement. Hence issue no. 3 is decided 
in the affirmative.

Decision on issue no. 4:
10. The  defendant  has  asserted  that  he 
requires the suit premises for accommodating 
his unemployed son. He also stated he has a 
building at the backside of the suit premises 
and the said premises was constructed with 
the idea to connect both the buildings with a 
small passage inside or any other side of the 
suit  premises.  But  due  to  the  obstruction 
caused by the suit premises he is unable to 
use  the  backside  building  for  commercial 
purposes.  According  to  him,  the  backside 
building could have been commercially viable 
if a passage is carved out through the suit 
premises  or  part  thereof.  DW1 
(  defendant)testified  that  he  is  using  a 
passage through his brother’s land to go to 
the backside building. DW2 is the wife of 
DW1. She too testified that the passage that 



is  used  by  them  is  over  a  drain  and  is 
narrow.  In  fact,  PW  1  (plaintiff)  too 
testified that there is an incomplete house 
of the landlord at the backside of the suit 
premises.  He  deposed  that  a  four  wheeler 
vehicle cannot pass through the passage which 
is being used by the defendant.  
11. DW2  testified  that  her  elder  son  is 
sitting idle for the last 5/6 years and he is 
unable to start his business as the plaintiff 
has  not  vacated  the  suit  premises.  The 
plaintiff  side  tried  to  prove  that  the 
defendant could have utilised the room left 
by Pinkul Das. But it transpires from the 
evidence of DW2 that the premises left vacant 
by Pinkul Das is already being let out to 
another tenant and no business can be carried 
out  from  that  premises  as  it  is  used  for 
godown premises and it is in the backside of 
the first floor of the suit building. The 
plaintiff  has  been  depositing  rent  at  the 
rate of 990/-in the court since 1989 without 
any  enhancement  till  date,  whereas  the 
defendant has two sons and his elder son is 
unemployed.  The  plaintiff  side  argued  that 
the  defendant  has  taken  two  contradictory 
pleas by stating that he requires the suit 
premises for business of his son and on the 
other  hand  he  stated  that  one  passage  is 
required  to  be  made  through  the  suit 
premises. After perusal of the pleadings and 
evidence on  record, I find that there is no 
contradiction. The need of the plaintiff to 
accommodate  his  son  in  the  suit  premises 
seems to be genuine, at the same time the 
creation of a passage through the premises or 
part thereof  cannot be termed as malafide. 
The suit room is measuring 33 x 13 feet. So 
it  is  considerably  a  big  room.  If  the 
plaintiff demolishes a part of it to make out 
a passage to the backside building then also 
a considerable space would be left for the 
defendant’s son to do his business. On the 
other  hand  the  plaintiff  is  occupying  the 



premises for a meagre amount by paying only 
Rs 990/- per month since 1989. There has been 
no  renewed  tenancy  agreement  between  the 
parties  since  1986.  Mere  fact  that  the 
defendant  has  not  specified  what  type  of 
business will be started by the defendant’s 
son does not make his requirement malafide. 
12. Learned counsel for the defendant placed 
reliance  on  the  decision  of  the  hon’ble 
Gauhati High Court in Prasanta Kumar Bose V. 
Md. Nuruddin, (1995) 2 GLR 323 wherein it was 
held that the “bonafide requirement of the 
landlord”  has  to  be  interpreted  as  a 
requirement which is reasonable, honest and 
genuine. Reliance was also placed on another 
decision  of  the  Supreme  Court  in  Phiroj 
Bamanji  Desai  V.  Chandrakant  M.  Patel  and 
ors, AIR 1974 SC 1059 wherein the Apex Court 
held that the requirement of the landlord to 
occupy the tenanted  premises mean that there 
must  be  an  element  of  need  and  not  mere 
desire. 
13. The Supreme Court in  Raghavendra Kumar 
vs. Firm Frame Machinery & Co., 2001 ( 1) SCC 
679 has held that the landlord is the best 
judge of his own requirement for residential 
and business purpose and has complete freedom 
in  this  matter.  Again  the  Hon’ble  Gauhati 
High Court in  Shekhar Ch. Swami Vs. Indian 
Umbrella Manufacturing Co., 1997 ( 1) GLR 5 
has held that no rigorous proof is required 
to  prove  bonafide  requirement.  The  Supreme 
Court  in  Siddalinganma  Vs.  Mamtha  Shenay, 
2001 (8) SCC 561 has held that in deciding 
the  questions  of  bonafide  requirement  the 
court should see  whether in the given facts 
of the case the need to occupy the premises 
can be said to be natural, real, sincere and 
honest.
14. Now coming to the present case I am of 
the opinion that the requirement as asserted 
by the defendant/counter-claimant is bonafide 
and genuine. Issue no. 4 is decided in the 
affirmative.



Decision on issue no. 5: 
15. After going through all the above I find 
that the plaintiff is not entitled to any 
reliefs. The defendant is entitled to recover 
vacant  possession  of  the  suit  premises  by 
evicting  the  plaintiff,  her  men  and 
materials. This issue is decided accordingly.

ORDER
The  suit  is  dismissed  on  contest.  The 
counter-claim  is  decreed  on  contest.  The 
defendant  is  entitled  to  recover  vacant 
possession of the suit premises by evicting 
the plaintiff, her men and materials. Prepare 
decree accordingly. Given under my hand and 
seal of the court on 26-3-13.



ANNEXURES
PLAINTIFF SIDE
PW1.. MINABALA DAS

DOCUMENTS
Ext. 1: trade licence
Ext. 2: order dtd 4-12-92 passed by Assistant 
District Judge, no. 1, Guwahati
Ext. 3: order passed by the High Court in CPR 
No. 7/93
Ext. 4: tenancy agreement between Pinkul Das 
and defendant’s wife.

DEFENDANT SIDE
DW1..PARESH CH. DAS
DW2..BHANU PRAVA DAS

DOCUMENTS
EXT. A : agreement dtd 21-6-84


