
Assam Schedule VII, Form No. 132

HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF NO. 3 AT GUWAHATI.

DISTRICT-KAMRUP

Title Suit Case No. 56/2005

Present: Naguib Ahmed. A.J.S
M.Sc (Agriculture), LL.B

Munsiff No.3, Kamrup,  
Guwahati.

30th day of March, 2013

Sri. Umesh Chandra Barman.

S.O: Late Khargeswar Barman.

R.O: No.1 Mathgharia.

P.S: Noonmati.

District: Kamrup (M), Assam…………………...………………..…: Plaintiff(s)

-Versus-

Sri. Phanindra Kumar Medhi.
S.O: Late Iswar Chandra Medhi.
R.O: No.1 Mathgharia.
P.S: Noonmati.
District: Kamrup (M), Assam……….…………………….…...…: Defendant(s)

                                                              
 This suit coming on for final hearing on 19.03.13 in the presence of:

P. Upadhaya : Advocate for the plaintiff(s).
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And

A.C Sarma.
S. Saikia.
Pranab Medhi

: Advocate for the defendant(s).

and having stood for consideration to this day, the court delivered the 

following Judgment. 

JUDGEMENT
       (Suit for declaration and mandatory injunction)

1.  Plaintiff’s case: The plaintiff pleaded that he has got a plot of land 

measuring 2K 10L covered by Dag No. 341 of K.P Patta No. 53 of Village 

No.1 Mathgharia under Beltola Mouza. The said land originally belonged to:

1. Sri. Prahlad Chandra Pathak, S.O: Purush Chandra Pathak.

2. Smti. Kanika Oja, W.O: Sri Bipin Chandra Oja. 

3. Smti. Tara Kalita, W.O: Sri Bhogeswar Kalita, from whom the 

Plaintiff  purchased on 03.06.1988 by way of registered sale deed vide the 

sale-deed No. 1979/1988 which was registered at the Guwahati Sub-Registry 

Office.  From  the  day  of  purchasing  the  said  land  the  plaintiff  has  been 

occupying the said land. It is pertinent to mention here that the said deed is a 

common sale-deed of the plaintiff and two other persons namely Sri. Naba 

Kumar Kalita and Sri. Shubaneswar Kakati. By the said registered deed the 

said vendors of the plaintiff sold total land of 1 Bigha 1Katha 10 Lessas. Sri. 

Naba  Kumar  Kalita  purchased  1K 10L and  Sri.  Bhubaneswar  Kalita  and 

plaintiff purchased 2K 10L each. The plots of the said two persons exist on 

the North from the plot of land of the plaintiff. When the plaintiff purchased 

the land the entire land including the adjoining plot of land was vacant. On 

the east from the plaintiff’s land there exists a main road namely VIP Road. 

There was no proper demarcation of the road when the plaintiff came into the 

occupation of his land. The front land towards east from his land was also 

lying vacant. In his sale-deed his vendor mentioned the frontage land (i.e. in 

the eastern side) of his plot as Sarkari road. In course of time the plaintiff 

came to know that in between the plaintiff and the VIP road there is 1K land 
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covered by Dag No. 342 of K.P Patta No. 7 of the same village and Mouza 

and  the  same  belongs  to  the  defendant.  Since  the  frontage  part  of  the 

plaintiff’s  land  is  surrounded  by  said  1K  of  land of  the  defendant,  the 

plaintiff has no alternative way then to cross the said land to reach the main 

road at the distant of 30 ½ feet from his land. When the plaintiff comes to 

know that the frontage land is a patta land, he started to use the southern 

portion of said land measuring 8’ *30 ½ (I.e. about 1½ L). The said 8’ *30½ 

land is referred to hereinafter as the suit land. The plaintiff has been using the 

suit land for his egress and ingress since 1988 without any hindrance. In 1999 

the plaintiff come into contact with the defendant and the plaintiff apprised 

him of his problem of agrees and ingress and he was agreeable to give up the 

suit-land in case he was given some portion of land by the plaintiff in his 

side. The plaintiff also agreed to the proposal of the defendant for mutual 

exchange of land. That though the talk for mutual exchange of land between 

the plaintiff  and defendant  was finalized long back, the formal  agreement 

between them was executed only on 15.02.2002. As per formal agreement 

dated  15.02.2002  the  plaintiff  agreed  to  give  and  transfer  a  plot  of  land 

measuring 41’x 17.6 = 730sq. ft.  on the eastern side of plaintiff’s land in 

favour  of  the defendant  in  exchange of  the  suit-land.  The defendant  also 

agreed to transfer the suit-land in favour of the plaintiff and pursuant to the 

agreement  both of  them jointly  applied before the Deputy Commissioner, 

Kamrup  for  grant  of  sale-permission  and  accordingly  the  Deputy 

Commissioner  granted  the  permission  to  them  vide  the  Permission  No. 

KRS2/2002/ 438 dated 25.06.2002. While the plaintiff was expecting that the 

final sale-deed for exchange of land would be executed shortly, the defendant 

suddenly started the construction of R.C.C. building over his land covering 

the suit-land which was under continuous use of the plaintiff as his private 

path.  No building permission was taken from the concerned authority  for 

construction of his R.C.C. building. The plaintiff lodged objection with the 

G.M.C and G.M.D.A about his construction blocking the entry point of the 

private path of the plaintiff. Besides the long occupation of the plaintiff over 

the suit land there is also an agreement for mutual exchanging of land. The 

plaintiff in compliance of the agreement gave up the possession of a portion 

of  his  land  in  favour  of  the  defendant  and  thus  the  defendant  was  fully 

compensated to the loss occurred on account of giving up the suit-land. As 
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per the said agreement dated 15.02.2002 the plaintiff was allowed to hold, 

possess  and enjoy the suit-land peacefully  and quietly  without any claim, 

demand or interruption by the defendant, but the defendant violated the terms 

and  conditions  of  the  said  agreement  by  forcibly  and  illegally  putting 

obstruction on the path. The plaintiff lodged the information with the police 

against the defendant for his illegal act of occupying the suit-land. 

2.  Plaintiff’s prayer: The plaintiffs has therefore filed the suit praying 

for a decree of:

1. For  declaration  that  the  suit  land  is  the  approach  path  of  the 

plaintiff from the VIP road to his plot of land. 

2. Further declaration that the plaintiff has got the right to use the suit 

land as his approach path.

3. Further  declaration  that  the  abstraction/  blockade  put  by  the 

defendant on the suit land to prevent the plaintiff from using the 

same as his approach path is illegal and is liable to be removed.

4. Mandatory injunction.

5. Permanent injunction.

6. Cost.

7. Other relief.

3.  Defendant’s version:  The defendant filed the Written Statement and 

pleaded that internal arrangement if any, as alleged by the plaintiff is to be 

proved by the plaintiff himself.. This answering defendant has no any relation 

about the land covered by Patta No. 53 of village 1 No. Mathgharia under 

Beltola Mouza It is also pleaded  that towards east from the land covered by 

Patta No. 53 there exist the land covered by patta No. 7 and Dag No. 342 

which stands  in  the  name of  the defendant  who purchased  the land long 

before in 1978 by executing registered deed of sale. The statement that there 

is 1K land covered by Dag No. 342 of K.P Patta No. 7 of village 1 No. 

Mathgharia under Beltola Mouza belongs to the defendant is admitted but the 

statement that the plaintiff was compelled to use a portion of the said 1K land 

for his ingress and agrees is not true and hence denied. The plaintiff never 

uses any portion of the defendant’s land as alleged. It is submitted here that 

the answering defendant never agreed to give up the suit-land to the plaintiff. 
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The plaintiff  along with two others purchased land jointly  from the same 

seller and they used some portion of his land for ingress and egress. While 

the  plaintiff  did  not  relinquish  any  portion  of  his  land  for  the  use  and 

enjoyment  as  private  path  there  arises  no  question  on  the  part  of  the 

defendant to release any portion of his land for the use and enjoyment by the 

plaintiff. Defendant never applied for permission of sale of the suit-land to 

the plaintiff and no agreement for sale was also ever executed between the 

plaintiff and the defendant. The number of the sale permission as has been 

mentioned  in  by  the  plaintiff  is  fraudulent  and  not  binding  upon  the 

defendant. It is also pleaded that the answering defendant purchased his land 

from Dag No. 342 of K.P Patta No. 7 of 1 No. Mathgharia long before in 

1978  and  after  purchase  the  defendant  constructed  boundary  brick  wall 

surrounding his plot and hence no question of using of the suit-land arises as 

ingress and egress by the plaintiff Though the plaintiff filed objection before 

the G.M.D.A authority against the petition filed by the defendant for building 

permission,  the  G.M.D.A  officials  visited  the  site  and  lawfully  allowed 

permission to the defendant for constructed of his R.C.C building. If there 

had been any merit  to  the objection raised  by the plaintiff,  the G.M.D.A 

would  have  never  issued  any  No-Objection  Certificate  in  favour  of  the 

answering defendant. It is not true that the plaintiff delivered possession of 

his land to the defendant in pursuance of any agreement and the plaintiff is 

put to the strictest proof thereof. While the defendant have not executed any 

agreement, no question arises as regard the violation of the alleged agreement 

and the defendant has lawfully within his own land have constructed the two 

storied R.C.C building and also surrounded the boundary of the defendant’s 

land. The defendant has constructed two storied R.C.C building on his own 

land and no question of demolition of such construction arises at any cost. As 

the plaintiff has no right title and interest over the land covered by Dag No. 

342 of Patta No.7 of  village 1 No. Mathgharia,  the plaintiff  has filed the 

instant suit against the defendant only to harass the defendant. 

4. Issues:  Upon  perusal  of  the  pleadings  the  following  issues  were 

framed by my predecessor-in-office on 22.11.2005. 

1. Whether the suit is maintainable in its present form?

2. Whether there is cause of action for the suit?
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3. Whether the suit is barred by limitation?

4. Whether the plaintiff has paid proper court fee?

5. Whether  by  the  agreement  dated  15.02.2002,  the  plaintiff  was 

allowed to hold,  possess  and enjoy the  suit-land peacefully  and 

quietly without any interruption by the defendant?

6. Whether  the plaintiff  has  got  a  right  to  use  the suit-land as  his 

approach path?

7. Whether the plaintiff is entitled to the reliefs as prayed for?

5.  Discussions,  Decisions  and  Reasons  thereof: I  have  also  heard 

arguments advanced by both the counsels at length.

6.  Issue No.5, 6  and 7: Under the factual circumstances of the case this 

issues appear to be the most  important  ones and need to be decided first 

before discussing the other issues. PW-1     Sri.Umesh Chandra Barman   is the 

Plaintiff in the instant case. He deposed in his examination-in-chief that in 

between his land and the VIP road there is 1K land covered by Dag No. 342 

of K.P Patta No. 7 and the same belongs to the defendant Sri. Phanindra Kr 

Medhi. He has been using the suit-land for his ingress and egress since 1988 

without any hindrance. In 1999 he came in contact with the defendant and 

then  he  apprised  him  of  his  problem  of  ingress  and  egress  and  he  was 

agreeable to give up the suit-land in case he was given some portion of land 

from his side. He also agreed to the proposal of the defendant for mutual 

exchange of land. An agreement was executed between them on 15.02.2002 

to such effect. In his cross-examination he amongst others deposed that the 

suit-land is in the defendant’s plot of land. In 1988 he purchased 2K 10L of 

land towards the west of the suit-path and on the east of his land the plaintiff  

has his wall which he constructed recently. He denied the suggestion that the 

same wall was constructed in the year 1978. On the north of his land is the 

land of Naba Kalita and on the north of that land is the land of Bhubeneswar 

Kalita. On the west of his land he has not constructed any walls. On the west  

of his land a small road leads to Patharquary. He denied the suggestion that 

toward his west there is no wall and other houses. He filed objections when 

the defendant started construction of his house in the year 2002 but inspite of 

such  objections  the  G.M.D.A  issued  the  permission  to  the  defendant  to 

construct  the  house.  He denied  the  suggestion  that  Exhibit-2 is  a  forged 
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deed. He also denied the suggestion that the defendant never executed the 

said agreement and Exhibit-2(4), Exhibit-2(5) and Exhibit-2(6) are not the 

signatures of the defendant.  Exhibit-3 was made in the office of the DC. In 

Exhibit-2 the two stamp papers do not contain the issue number. In Exhibit-

2 the page No. 3, 4 and 5 are carbon copies and not the originals. He denied 

the  suggestion  that  Exhibit-3 was  prepared  in  collusion  with  the  staff 

members of the office of the Deputy Commissioner.     

 PW-1 exhibited the following documents.

Exhibit-1 : Sale deed.

Exhibit-2 : Agreement with the defendant for exchange of 

the land.

Exhibit-3 : Certified copy of sale permission

Exhibit-4 : Certified copy of F.I.R. dated 14.11.2002.

Exhibit-5 : Certified copy of forwarding report.

Exhibit-6 : Certified copy of attachment order.

7.  PW-2 Sri. Biren Medhi is an attaching witness of deed of agreement. 

In  his  examination-in-chief  he  deposed  that  the  plaintiff  and  two  other 

persons purchased adjacent plots of lands. The plaintiff has to go about 30 

feet inside from the main land. He knows the approach road of the plaintiff. 

He knows from the  plaintiff  that  the  said  approach  road is  a  part  of  the 

defendant’s land. He and others use to go to the plaintiff’s house through that 

road. An agreement was executed between both the parties as regards the said 

road on 15.02.2002 and he was a witness to the said agreement. In his cross 

examination he deposed that he knows the suit land. PW-3 Sri. Ajit Thakuria  

deposed in his examination-in-chief that he is a supplier of sand, grabble etc. 

and  he  knows  the  suit-land.  In  his  cross  examination  he  did  not  depose 

anything  concrete  and  substantive  as  regards  the  instant  suit.  PW-4  Sri.  

Shanti Barman deposed in his examination-in-chief that he knows both the 

plaintiff and the defendant. The land of the plaintiff is about 30 feet from the 

main road. He knows that the approach road is a part of the defendant’s land. 

In his cross examination he deposed that in the north of the plaintiff’s land 

there is concrete wall. He does not know when the said wall was constructed. 

He knows the defendant who has his land towards the east of the plaintiff 
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land. He has not noticed, if any wall is on the west of the plaintiff’s land. He 

is not in touch with any persons in the west side of the plaintiff’s land.  DW-

1 Sri. Khanindra Kumar Medhi deposed in his examination-in-chief that he 

is the defendant  of the suit.  The suit-land is a part  of his purchased land 

measuring 3K 5L covered by Dag No. 342, Patta No.7 of No.1 Mathgharia. 

He purchased the said land vide registered deed No. 1349 dated 22.02.1978 

and  after  the  purchase,  his  name  was  mutated  as  regards  the  said  land. 

Though he purchased 3K 5L of land but after acquisition of his land by the 

Government for construction of the Narengi express highway he is now in 

possession of 1K of land including of suit land. The aid land is surrounded by 

boundary brick wall and he has also constructed thatched house over the plot 

of land in the year 1978. Thereafter he constructed a R.C.C. building over the 

plot of land. The plaintiff purchased his land after 10 years from his purchase 

and he never used any portion of his land for his ingress and agrees and the 

allegation made by the plaintiff as regards the approach road is not true. He 

never made any agreement with the plaintiff for exchange of any land with 

the  plaintiff  and  he  never  applied  for  sale  permission  of  the  suit-land in 

favour of the plaintiff. Exhibit-2 and Exhibit-3 produced by the plaintiff are 

fraudulent  documents.  He  constructed  boundary  wall  over  the  western, 

northern and southern boundary of his land and hence there is no question of 

existence of any approach path through his land. The circle officer Dispur 

Revenue Circle submitted a report to the Executive Magistrate Guwahati in 

connection with case no. 486M/2002 under section 145/146 Cr.P.C. stating 

that  there  is  no  road  through  the  land  of  the  defendant.  In  his  cross 

examination  he  deposed  that  on  28.05.2003  he  got  the  permission  to 

construct  his  house.  He  knows  the  plaintiff  since  1992.  He  denied  the 

suggestion  that  he  along  with  the  plaintiff  executed  the  Exhibit-2 and 

Exhibit-2(4) to Exhibit-2(6) are his signatures. He came to know about the 

Exhibit-2 after  institution of  the present  suit.  He categorically  stated  that 

Exhibit-2 is  a  forged document.  However  the  said  fact  of  forgery  is  not 

pleaded  in  his  written  statement.  He  denied  the  suggestion  that  through 

Exhibit-2 he  exchanged  the  suit-land  with  another  plot  of  land  of  the 

plaintiff. He has not agreed to sell any land with the plaintiff. He denied the 

suggestion  that  on  the  basis  of  Exhibit-2,  the  Exhibit-3 was  issued.  He 

denied  the  suggestion  that  since  1988  the  plaintiff  has  been  using  the 
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approach road through his land and on 19.12.2002 he started construction of 

his house and there-by made obstruction in the approach road. The police 

attached the suit-land as per orders U/S 145 Cr.P.C. The plaintiff  has his 

approach road towards the west of his land. However the same fact is not 

mentioned the written statement. The statements made in Paragraph 12 and 

15 of his examination-in-chief are not mentioned in his written statement. He 

denied the suggestion that as he has closed the approach road, the plaintiff 

has no way to enter to his land.

 The DW-1 exhibited the following documents.

Exhibit-A : Sale Deed.

Exhibit-B : Order of Mutation.

Exhibit-C : Notice issued in L.A. Case No. 12/1986.

Exhibit-D : NOC issued by the GMDA.

Exhibit-E : Assessment Certificate issued by the GMC.

Authority.

Exhibit-F : Tax paying receipt.

Exhibit-G : Certificate.

Exhibit-H : Katcha Patta issued by the Settlement officer.

8.    DW-2 Sri.Dilip Chandra Gogoi deposed in his examination that he 

does not know if any agreement was executed between the plaintiff and the 

defendant over the suit-land. The defendant constructed the boundary walls 

in the year 1987 just after the purchase of his land. DW-3 Sri. Deba Rahang 

deposed in his cross-examination that the plaintiff has his land on the back 

side  of  the  defendant’s  land.  He  does  not  know  if  any  agreement  was 

executed between plaintiff and the defendant over the suit land. He denied 

the  suggestion  that  in  the  year  2002  the  defendant  constructed  R.C.C. 

building in his plot of land and there-by blocked the approach road of the 

plaintiff. DW-4 Smt. Kamala Bhatta Thakur is an official witness and is the 

Peshkar in  the  Office  of  the  Deputy  Commissioner  Kamrup.  In  her 

examination-in-chief she deposed that case no. 486M/2002 is a case before 

the executive Magistrate wherein the first party is Umesh Chandra Barman 

and the second party is Phanindra Kumar  Medhi  Exhibit-I(1) is  the case 

record of the said case. As per the order dated 04.09.2004 of the said court, 
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the  Circle  Officer  of  Dispur  Revenue  Circle  made  local  inquiry  and 

submitted its report.  Exhibit-I (II) is the order dated 04.09.2004.  Exhibit-I 

(IV) is the report of the Circle Officer. The said report states that there is no 

road over the suit land. In his cross examination she deposed that she does 

not  have  any  personal  knowledge  about  the  aforesaid  record. DW-5 

Sri.Tankeswar Das is the Circle Officer-Dispur, who in his examination-in-

chief deposed that as per Exhibit- (I) II order he submitted the commission 

report. Exhibit-(I) (IV) his report which was sent to the court where-in it is 

stated that on the land covered by Dag No. 342 there is no road. In his cross 

examination  he  deposed  that  he  does  not  know  which  Circle  Officer 

submitted the said report. It has not been mentioned in the report whether any 

road exists prior to 16.03.2005.

 The DW-5 exhibited the following documents.

Exhibit- (I) II : Order submitted the commission report.

Exhibit-(I) (IV) : Report.

9.  Now  appreciating  the  materials  on  record,  it  is  evident  that  the 

plaintiff states that the land in question was of the defendant and the suit-land 

was also over the land of  the defendant.  There is  no denying of  the fact 

that1K of land covered by Dag No. 342 of K.P Patta No. 7 belonged to the 

defendant.  The plaintiff pleaded that in course of time the plaintiff came to 

know that  in  between the plaintiff  and the VIP road there is  1K of land 

covered by Dag No. 342 of K.P Patta No. 7 of the same village and Mouza 

and  the  same  belongs  to  the  defendant.  Since  the  frontage  part  of  the 

plaintiff’s  land  is  surrounded  by  said  1K  of  land  of  the  defendant,  the 

plaintiff has no alternative way then to cross the said land to reach the main 

road at the distant of 30 ½ feet from his land. When the plaintiff comes to 

know that the frontage land is a patta land, he started to use the southern 

portion of said land measuring 8’ x30 ½ (I.e. about 1½ L). The said 8’ x30½ 

land  is  referred  to  hereinafter  as  the  suit-land.  Accordingly  there  is  no 

denying of the fact that such land towards the eastern side of the plaintiff’s 

land is of the defendant. 

10.  However  the  plaintiff  claims  that  there  was  an  agreement  for 

exchange of lands between them, to pave way for an approach road to the 
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plaintiff.  The plaintiff  pleads  that,  a  formal  agreement  between them was 

executed on 15.02.2002. As per the formal agreement dated 15.02.2002 the 

plaintiff agreed to give and transfer a plot of land measuring 41’x 17.6 = 

730sq. ft. on the eastern side of plaintiff’s land in favour of the defendant in 

exchange of the suit-land. The defendant also agreed to transfer the suit-land 

in favour of the plaintiff and pursuant to the agreement both of them jointly 

applied  before  the  Deputy  Commissioner,  Kamrup  for  grant  of  sale-

permission  and  accordingly  the  Deputy  Commissioner  granted  the 

permission  to  them  vide  the  Permission  No.  KRS2/2002/  438  dated 

25.06.2002. 

11.  Now the  moot  question  remains  as  to  whether  any  agreement  as 

claimed by the plaintiff was infact executed or not? The plaintiff sought the 

opinion of the expert to substantiate their claim that the said deed was infact 

executed between the plaintiff and the defendant and that the defendant put 

his signature on the said-deed which has been exhibited by the plaintiff as 

Exhibit-2.  PW-5 Tomiz Uddin Ahmed is the official witness and the Senior 

Scientific Officer at Directorate of Forensic Science, Assam. He is a plaintiff 

witness  who deposed  in  his  examination-in-chief  that  presently  he  is  the 

Senior Scientific Officer at  Directorate of Forensic Science, (DFS) Assam. 

He obtained his one and an half year diploma in Documents examination 

from National Institute of Criminology and Forensic Science, New Delhi. He 

has given his opinions in different cases from the year 1998. In his period of 

service he has given more than 1500, of such opinions in different cases. The 

Director  DFS received the  document  exhibits  forwarded by  the  court  for 

examination and opinion. He has examined the case and has sent his opinion. 

His opinion was that the document in connection with the instant case has 

been  carefully  examined  and  compared  with  the  standard  signatures  in 

respect  of  the  handwriting  identification  and  detection  of  forgery  with 

necessary  scientific  aids  available  with  DFS  Kahilipara.  The  person  who 

wrote the blue enclosed signatures and marked A (1) to A (3) also wrote the 

red  enclosed  signature  marked  Q(1)  to  Q(3)  meaning  there-by  that  the 

signature of the defendant in the agreement vide  Exhibit-2 tallies with the 

standard signatures of the defendant in the WS. 

12.  PW- 5 exhibited the following documents:

 Exhibit-7 : opinion.

Title Suit Case No. 56/2005                                                                                                                                 Page 11 of 16



 Exhibit-7(1) : His Signature.

Exhibit-8 : Forwarding Copy of the Director, DFS.

Exhibit-8(D) : Signature of the Director. 

  In  his  cross-examination  he  deposed  that  his  general  academic 

qualification  is  B.Sc.  He denied the suggestion  that  there  are  some other 

higher courses in document examination. He further deposed that he cannot 

say in how many cases his reports have been accepted by the courts. Chances 

of errors are there in such reports of handwriting experts.  It  has not been 

mentioned the procedure of examination and comparison of the signatures. 

He has not produced any data of examination and reasons of his opinion. He 

denied  the  suggestion  that  he  doesn’t  have  the  sufficient  knowledge  of 

handwriting examination and that he has furnished a false report. 

13.  I have also perused the opinion of the expert vide Exhibit-7and other 

relevant documents duly exhibited. The same go to show that the opinion of 

the expert is that,  the defendant has signed the agreement vide  Exhibit-2. 

Now  the  question  remains  as  to  whether  such  opinion  under  the 

circumstances of the case can be relied upon to substantiate the claim of the 

plaintiff,  that  the  agreement  was  signed  by  the  defendant.  The  defendant 

argued, that the opinion of the expert lacks merit  as the same was given, 

without  producing  any  data  of  examination  and  reasons  of  his  opinion. 

Further it has not been mentioned as to the procedure of examination and 

comparison of signatures. The defendant also argued that the expert as PW-5 

did  not  have  sufficient  knowledge  of  handwriting  examination.  I  have 

perused the relevant Exhibit-7 wherein the expert gives his opinion, without 

citing any reasons of his opinion. Moreover as argued by the defendant, PW-

5 did not mention the procedure of examination and procedure of comparison 

of signatures with his report vide Exhibit-7. At this juncture reliance can be 

had upon.  Krishna  Kanta  Das  Vs  State  Of  Assam (2005)  Gauhati  Law  

Reports 64 wherein it has been held that… Opinion of the expert- An expert’s  

opinion is valueless unless the opinion is supported by reasons and data-  

Opinion not binding on courts and is only relevant under S. 45 of the Act…  

For such opinion to be accepted by the court, the expert must assign reasons,  

for, it is the reason given by the expert, which is important and not his mere  

opinion. In the instant  case too,  the expert  has given his  opinion that  the 
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person who wrote the blue enclosed signatures stamped and marked A1 to 

A3 also wrote the red enclosed signatures similarly stamped and marked Q1 

to Q3. No such reasoning has been forwarded to such opinions. Accordingly 

on the principles as discussed above it is evident that in the absence of any 

reasoning, data of examination and procedure of examination, the opinion as 

forwarded by the PW-6 cannot be relied upon in the present circumstances of 

the case.  Hence I  am of the view that  such opinion of  the expert  can be 

discarded. However even if such opinion of the expert is discarded then also 

the assertion of the plaintiff that the deed of agreement was signed by the 

defendant remains intact. PW-2 being an attesting witness of the agreement, 

also corroborates the claim of the plaintiff that such agreement was infact 

executed. More-over Ext-3 where-by the Deputy Commissioner granted the 

permission vide the Permission No. KRS2/2002/ 438 dated 25.06.2002 also 

corroborates  the  claim  of  the  plaintiff  as  regards  the  existence  of  the 

agreement vide Ext-2. Ext-3 also remains unrebutted. However contrary to 

that, the defendant pleads and deposed that the said agreement vide Exhibit-2 

is a forged one. Hence under the circumstances of the case the onus now 

shifts on the defendant, to substantiate his assertion that such document is a 

forged one. However from the material on records there is no iota of evidence 

from the defendant, which go to show that such document is a forged one. 

Accordingly  the  defendant  failed  to  substantiate  his  version,  that  the 

agreement for exchange of land vide Exhibit-2 is a forged one. Therefore in 

the absence of anything to the contrary it can be held that such document 

vides Ext-2 exists between the parties.

14.  The DW-4 and DW-5 being official witness deposed that  Exhibit-

I(IV) dated 16.03.2005 is the report of the Circle Officer, Dispur Revenue 

Circle, which go to show that there is no road over the land of the defendant.  

I have also perused the pleadings of the plaintiff  and deposition of PW-1 

which state that the defendant suddenly started the construction of R.C.C. 

building on 19.12.2002 over the defendant’s plot of land including the suit-

land. Hence the report of the year 2005 does not hold much value as the 

plaintiff  himself  states  that  the  road was blocked in the  year  2002 itself. 

Moreover DW-5 deposed in his cross-examination that the report does not 

disclose if  there was any road prior to 16.03.2005, the date on which the 

report was submitted. 
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15. Accordingly the crux of the whole case depends upon as to whether 

the agreement vide  Exhibit-2  can lead to create any right and interest over 

the suit-land in favour of the plaintiff and whether such document can give 

any  declaration  as  prayed  for  by  the  plaintiff.  The  said  document  vide 

Exhibit-2  is an agreement for exchange of land amongst  both the parties. 

Such document is an unregistered one executed between the defendant and 

the plaintiff, for exchange of land with the suit-land facilitating the plaintiff 

to have a approach road to his plot of land. The said agreement not being 

registered as per the provisions of Indian contract Act cannot give any better 

title to the plaintiff in the present circumstances of the case. More-over the 

instant case is not a case for specific performance of contract. However as 

held above, such agreement was executed and both the parties acted upon the 

agreement.  Accordingly  an  interest  on  behalf  of  the  plaintiff  was  created 

through  the  said  document.  Measuring  in  the  scale  of  preponderance  of 

profanities and marshalling the evidences adduced by the parties I find the 

evidence  of  the  plaintiff  more  probable  and  acceptable.  Although  no 

declaration can be passed declaring, that the plaintiff has got the title over the 

suit-land yet on the basis of the said agreement dated 15.02.2002 and on the 

basis of equity and other discussions made above,  it  can be held that  the 

plaintiff has got the right to use the suit-land as his approach path. No other 

reliefs are warranted in the present circumstances of the case.

16.  Accordingly the issues are decided.

17.  Issue No. 1 and 2; for the convenience of discussion and appreciation 

of the evidence, the aforesaid issues are taken up for discussion together. On 

perusal of the pleadings and on appreciating the evidence on record and other 

documents, it is evident that the suit is maintainable. Moreover it reveals that 

there  is  cause  of  action  of  the  suit  as  the  pleadings  contain  the  fact 

constituting the cause of action.

18.  Accordingly these issues are decided.

19.   Issue No. 3 and 4:  For proper adjudication of the case these two 

issues  can  be  taken  up  for  discussion  together.  Under  the  present 

circumstances of the case and on the basis of the decisions arrived at the 

previous issues it  is  redundant to discuss further  on the issue of the case 

being bad for improper court-fee and being hit by law of limitations. For the 
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ends of justice substantive issues must overtake the technical aspects of any 

proceeding. Improper court-fee and issue of limitation cannot go to determine 

the substantive merit of any case.

20.  Accordingly the issues are decided.

21.  ORDER
 In  the  conclusion  the  suit  is  partly  decreed with  cost.  The suit  is 

decreed to the extent that the plaintiff has got the right to use the suit-land as 

his approach path. No  other  reliefs  are  warranted  in  the  present 

circumstances of the case. 

 Prepare decree accordingly. 

Given under my hand and seal of this court on  30th day of March,  

2013.

Naguib Ahmed
Munsiff No. 3, Kamrup,

Guwahati.
APPENDIX

Plaintiff’s Witnesses

1. PW-1: Sri. Umesh Chandra Barman 
Exhibit-1 : Sale deed.
Exhibit-2 : Agreement with the defendant for exchange of the land.
Exhibit-3 : Certified copy of sale permission
Exhibit-4 : Certified copy of F.I.R. dated 14.11.2002.
Exhibit-5 : Certified copy of forwarding report.
Exhibit-6 : Certified copy of attachment order.

2. PW-2: Sri. Biren Medhi.

3. PW-3: Sri. Ajit Thakuria.

4. PW-4: Sri. Shanti Barman.

5. PW-5: Tomiz Uddin Ahmed:

Exhibit-7 : opinion.
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Exhibit-7(1) : His Signature.
Exhibit-8 : Forwarding Copy of the Director, DFS.
Exhibit-8(D) : Signature of the Director. 

Defendant’s Witnesses

1. DW-1: Sri. Khanindra Kumar Medhi.
Exhibit-A : Sale deed.
Exhibit-B : Order of Mutation.
Exhibit-C : Notice issued in L.A. Case No. 12/1986.
Exhibit-D : NOC issued by the G.M.D.A.
Exhibit-E : Assessment Certificate issued by the G.M.C Authority.
Exhibit-F : Tax paying receipt.
Exhibit-G : Certificate.
Exhibit-H : Katcha Patta issued by the Settlement officer.

2. DW-2: Sri. Dilip Chandra Gogoi.
3. DW-3: Sri. Deba Rahang.
4. DW-4: Smti. Kamala Bhatta Thakur.

Exhibit-1(1) case record.
Exhibit-I (II) order dated 04.09.2004

    Exhibit-I (IV) is the report of the Circle Officer. 

5. DW-5: Sri. Tankeswar Das.
Exhibit- (I) II order submitted the commission report.
Exhibit-(I) (IV) report.
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