
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (FTC) NO. 3,KAMRUP, GUWAHATI.
                                                 Present:-    Sri S. K. Poddar, AJS,

 Additional Sessions Judge (FTC) No. 3,
                                                                     Kamrup, Guwahati.

Criminal Revision No. 32/2013

      Sri Inderjit Kumar Saikia …………..          Petitioner-vs-    State of Assam          ……….                   Respondent         
Advocates Appeared:-Mr. Pallab Kataki &Mr. D.Chakravarty  …………   Learned Advocates for the Petitioner.Mr. M.K. Sarma…                      Learned Addl. P.P. for the Respondent.Date of Hearing:-   30.04.2013.Date of Judgment:-   14.05.2013.

J U D G M E N T

1. This appeal U/S 397/399 of Cr.P.C. is preferred by the petitioner against the order dated 15.03.2013 passed by Learned Judicial Magistrate First Class, Kamrup, Guwahati in Bhangagarh PS Case No. 77/12. 2. By the impugned order, learned trial court rejected the prayer of the petitioner/informant for calling a status report from the concerned PS with regards to the fate of investigation on the FIR dated 28.03.2012 lodged by him alleging police inaction on the aforesaid FIR.3. On  the  receipt  of  the  revision  petition,  same  was  admitted  for hearing  and  case  record  of  trial  court  was  called  for.  Notice  was  issued  to respondent/State of Assam. On behalf of respondent, learned Addl.P.P. attached to this court appeared and made his submissions.4. I  have  heard  Mr.  P.  Kataki  appearing  for  the  petitioner  and Mr. M.K.Sarma learned Addl.  P. P. and gone through the called for case record of 
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Bhangagarh PS Case No. 77/12 u/s 448/379 IPC. The above case record shows that on the FIR lodged by the informant,                                     …………. contd. at P/2the  aforesaid  case  was  registered  and  entrusted  to  S.I.  Noor  Hussain  for investigation.  According to  the  informant  except  registration of  the  case,  no effective steps have been taken on the said FIR for meaningful investigation/ action  against  accused  persons  by  arresting  them.  As  such  the  petitioner approached the concerned Elaka Magistrate by filling a petition on 08.03.2003 for calling a status report on the investigation so far made.5. Upon hearing both the sides on the said petition, learned Judicial Magistrate  First  Class,  Kamrup,  Guwahati  pleased  to  reject  the  prayer  vide impugned order. The operative part of the order read as – 
“Upon reading of the judgments above (cited by the petitioner side), and  
after perusing the grounds in the petition, I am of the considered opinion  
that the power of the magistrate to monitor the progress of investigation is  
covered u/s 156(3) Cr.P.C and not without.

Investigation being the exclusive domain of police, if progress report  
is of investigation is called without strong ground for the same, it would  
amount to undue interference in the investigation by magistrate.” 6. As appeared from the order sheet, it appears that at the time of hearing on the petition, petitioner side has placed their reliance on the reported case of (2008) 2 SCC 409, (2009)7 SCC 685, (2011) 12 SCC 328. 7. During hearing on the revision petition, learned advocate for the petitioner  by  referring  the  above  referred  cases  mainly  concentrated  his arguments  on  the  ground  that,  though court  has  no  power  to  interfere  the investigation,  but  at  the  same  time  certainly  has  the  power  to  monitor  the investigation. It is also argued that learned Elaka Magistrate has erred in law in passing the impugned order by holding that power of monitor is only on the complaints referred to police u/s 156(3) Cr.P.C.  It  is  also submitted that the cited cases have enlarged the jurisdiction of Magistrate to call for reports from I/O and the informants should not be allowed to remain at the mercy of a police officer and to wait for uncertain period to know the fate of his FIR.  8. Learned  advocate  for  the  respondent  has  conceded  the submissions  of  petitioner  side  and  submitted  that  court  has  the  power  to monitor the investigation. 9. I  have  considered  the  submission  of  both  the  sides.  Before considering the legality of the impugned order, let me first look at the law on this aspect by referring the cited case law.                         
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…………. contd. at P/3

10. Hon'ble Supreme Court of  India in the reported case of Sakiri 

Vasu Vs. State of U.P. and Ors.  [MANU/SC/8179/2007/(2008) 2 SCC 409] observed as follows:- 
15. Section 156(3) provides for a check by the Magistrate on the police  
performing  its  duties  under  Chapter  XII  Cr.P.C.  In  cases  where  the  
Magistrate finds that the police has not done its duty of investigating the  
case at all, or has not done it satisfactorily, he can issue a direction to the  
police to do the investigation properly, and can monitor the same.
16.  The  power  in  the  Magistrate  to  order  further  investigation  under  
Section 156(3) is an independent power, and does not affect the power of  
the  investigating  officer  to  further  investigate  the  case  even  after  
submission of his  report vide Section 173(8).  Hence the Magistrate can  
order  re-opening of  the investigation even after  the police  submits  the  
final report, vide State of Bihar v. A.C. Saldanna     MANU/SC/0253/1979   :  
1980CriLJ98 .
17. In our opinion Section 156(3) Cr.P.C. is wide enough to include all such  
powers  in  a  Magistrate  which  are  necessary  for  ensuring  a  proper  
investigation, and it includes the power to order registration of an F.I.R.  
and of ordering a proper investigation if the Magistrate is satisfied that a  
proper investigation has not been done, or is not being done by the police.  
Section 156(3) Cr.P.C., though briefly worded, in our opinion, is very wide  
and it will include all such incidental powers as are necessary for ensuring  
a proper investigation.
18.  It  is  well-settled that when a power is  given to an authority to do  
something  it  includes  such  incidental  or  implied  powers  which  would  
ensure the proper doing of that thing. In other words, when any power is  
expressly granted by the statute, there is impliedly included in the grant,  
even without special mention, every power and every control the denial of  
which would render the grant itself ineffective. Thus where an Act confers  
jurisdiction it impliedly also grants the power of doing all such acts or  
employ such means as are essentially necessary to its execution.”11. The above ratio  was followed in  T.C. Thangaraj v. V. Engammal and Ors [(2011) 12 SCC 328] as relied by petitioner side before trial court as well as before this court. The facts of the reported case of (2009)7 SCC 685 is in respect of power to direct further Investigation and cannot be applied on the limited prayer of the petitioner in calling status report. 12. The law as laid down by Hon'ble Supreme Court of India in the above case is applicable in the present matter in hand. Hon'ble Supreme Court of India has laid down the law on the powers of Magistrate in monitoring the progress of a case. The power to monitor is not only confined to the complaints forwarded by courts u/s 156(3) Cr.P.C as held by the learned Elaka Magistrate in the impugned order but also on the cases registered on the FIRs directly lodged by an informant to police station. Chapter XII of Cr.P.C relates to section 
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154  to  176  i.e.  from  receipt  of  FIRs  by  police  station  to  culmination  of investigation into charge sheet/Final Report u/s 173 Cr.P.C.    ……. Contd, at p/413. In  view  of  the  above  preposition  of  law  on3  the  powers  of magistrate, so far monitoring of investigation is concerned, I found force on the submissions of learned advocate for the petitioner, that an informant cannot be left  at  the  mercy  of  the  I/O,  if  he  has  apprehensions  of  inaction.  On  such apprehension, being moved, courts have some duty and upon filling a petition to know the status of investigation, court should not turndown the prayer to use the power bestowed on it by the law. Calling a status report or progress report, whatever the term may be, of the investigation so far made by police on an FIR, certainly will not amount to interference by court. 14. Considering the facts of the case in hand and the ratio of Sakiri Vasu’s  case,  so  far  rejection  of  the  petition  for  calling  a  status  report  is concerned, I am of the opinion that the impugned order cannot be allowed to sustain. As such, the impugned order is set aside. 15. In the light of the law laid down in the case of Sikari Vasu (supra), Learned Elaka Magistrate is directed to pass a fresh order on the petition dated 08.03.2013, if so pressed by the petitioner side. 16. The  informant  is  directed  to  appear  before  Learned  Judicial Magistrate First Class, Kamrup, Guwahati (Elaka Magistrate) on 21.05.2013 to receive further instructions.17. Send back the case record of Bhangagarh PS Case No. 77/12 along with a copy of this judgment for placing before Learned Judicial Magistrate First Class, Kamrup, Guwahati (Elaka Magistrate) on or before 24.05.2013.18. Judgment is  pronounced in  the  open Court.  Revision petition is allowed on contest.Given under my hand and seal of this Court on this the 14th day of May, 2013 at Guwahati.
Additional Sessions Judge (FTC) No. 3,                  Kamrup, Guwahati.
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