
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (FTC) NO. 3,KAMRUP, GUWAHATI.
                                                 Present:-    Sri S. K. Poddar, AJS,

 Additional Sessions Judge (FTC) No. 3,
                                                                     Kamrup, Guwahati.

Criminal Revision No. 28/2013

1. Md. Samir Hussain2. Md. Imran Khan3.   Md. Mirza Azizur Rahman  …………..          Petitioners/accused-vs-            State of Assam                 ……….                                       Respondent           
Advocates Appeared:-Mr. Aslam Khan &Mr. T. Khan  …………            Learned Advocates for the Petitioner.Mr. M.K. Sarma…                      Learned Addl. P.P. for the Respondent.Date of Hearing:-   09.05.2013.Date of Judgment:-   15.05.2013.

J U D G M E N T1. This revision petition U/S 397/399 of Cr.P.C. is preferred by the petitioners  against  the  order  dated  14.02.2013  passed  by  Learned  Judicial Magistrate First Class, Kamrup, Guwahati in GR Case No. 6714/05 u/s 384/387. 2. By the impugned order,  learned trial  court was pleased to issue NBWA  for  compelling  the  attendance  of  the  accused  persons  on  receipt  of report of non service of summons upon them due to their non-availability in the given address.3. On  the  receipt  of  the  revision  petition,  same  was  admitted  for hearing  and  case  record  of  trial  court  was  called  for.  Notice  was  issued  to respondent/State of Assam. On behalf of respondent, learned Addl.P.P. attached to this court appeared and made his submissions.4. I have heard learned advocate for both sides and gone through the called for case record of GR 6714/2005. The above case record shows that on 
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an FIR dated 12.05.2005,                                                         …………  contd.. at p/2Panbazar PS case No. 159/05 u/s 384 IPC was registered. 4 persons including the above named 3 petitioners were arrested and in due course of law they were  enlarged  on  bail.  Upon  submission  of  C/S,  learned  Chief  Judicial Magistrate,  Kamrup,  Guwahati  vide  order  dated  02.06.2012  has  taken cognizance of  offence  u/s  387 IPC and transferred the  case  to  the  court  of Judicial Magistrate First Class, Kamrup, Guwahati for trial. Summon were issued for compelling attendance and on 31.12.2012,  one of  the 4 accused persons appeared and allowed to remain on previous bail. Summon on other 3 accused persons (present petitioners) could not be served and was reissued fixing the date 14.02.2013. On 14.02.2013, on receipt of the report on the summons that the said three accused persons (present petitioners) were not found in their addresses,  learned  trial  court   was  pleased  to  hold  that  issuance  of  fresh summon will not procure their attendance and directed for issuance of NBWA. The above order is under challenge in this revision citing the same as illegal and improper. It is pleaded that at the time of visit of police for service of summons the petitioners were out of station for work and never absconded or avoided service of summon.5. During hearing on the revision petition, learned advocate for the petitioner  vehemently  argued  that  order  sheet  of  trial  court  record  clearly shows that summons were never duly served upon the accused persons and court  has  directly  jumped  on  the  conclusion  that,  by  issuing  summons, attendance of above three accused persons cannot be procured. Before issuance of NBWA, even it was not held that accused persons have absconded.6. Learned advocate for the respondent has submitted that there is no illegality in the impugned order in view of powers section 87 Cr.P.C. 7. I  have  considered  the  submission  of  both  the  sides.  Section  87 Cr.P.C  empowers  a  court  to  issue  NBWA  in  lieu  of  summons  subject  to  the limitations prescribed in clause (a) and (b) of the said section. In the case in hand,  the  impugned  order  do  not  disclose  that  accused  persons  were absconding or they will not obey the summons or on earlier occasion disobeyed the summons inspite of having the knowledge of this case. Admittedly, during investigation the accused persons were on bail and before directing issuance of NBWA, no notice was served upon the sureties to produce the accused persons on the date and time. Failure of police to serve summon due to non availability 
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of the accused persons on the given address,cannot be ground for issuance of NBWA without taking other available resorts such as notice to surety or proper service of summons. Issuance of NBWA in absence  of  an  special  reason  as  mentioned  in  section  87  Cr.P.C  cannot  be encouraged.8. In view of the above, I found force on the submissions of learned advocate  for  the  petitioner.  Considering  the  facts  of  the  case  in  hand  the impugned  order  needs  interference,  which  I  do  accordingly.  The  impugned order so far issuance of NBWA against the present three petitioners is set aside. 9. The petitioners/accused persons namely Md. Samir Hussain, Md. Imran  Khan,  Md.  Mirza  Azizur  Rahman  are  directed  to  appear  before Learned trial  court on 30.05.2013 to receive further instructions.  It  is  made clear  that,  on  making  prayer  for  bail  during  trial,  learned  trial  court  shall consider  the  same  in  accordance  with  law  by  keeping  in  mind  that  during investigation the accused persons were on court bail and till date, no summons were duly served upon them. The NBWA issued against the above named three accused persons/ petitioners, if is in force, be treated as BWA of Rs. 500/- till  30.05.2013.10. Send back the case record of GR Case No. 6714/2005 along with a copy  of  this  judgment  for  placing  before  learned  trial  court  on  or  before 30.05.2013.11. Judgment is  pronounced in  the  open Court.  Revision petition is allowed on contest.Given under my hand and seal of this Court on this the 15th day of May, 2013 at Guwahati.
Additional Sessions Judge (FTC) No. 3,                  Kamrup, Guwahati.


