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Assam Schedule VII, Form No. 133

High Court Form No. (J) 3
HEADING OF JUDGMENT IN APPEAL

District: KAMRUP

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI

Present: Sri Jaspal Singh, A.J.S.,
Civil Judge No. 3,
Kamrup, Guwahati.

Monday, the 27th day of May, 2013.

Title Appeal No. 77 of 2012

Mrs. Saleha Begum         ….. Appellant/Plaintiff
-Versus-

1. The Guwahati Metropolitan Development Authority (GMDA)
2. The Chief Executive Officer, GMDA
3. The Town Planner, GMDA  ...... Respondents/Defendants

This appeal coming on for final hearing on 09.05.2013 and 13.05.2013 in 
the presence of –

Mr. Naushad Alam          …… Advocate/Pleader for Appellant
Smt. Malabika Baruah          ..... Advocate/Pleader for Respondent

And having stood for  consideration  to  this  day,  the  Court  delivered  the 
following Judgment:-

J U D G M E N T

1. The  instant  appeal  is  directed  against  the  “Order  of  Rejection  of 
Plaint” and Decree dated 02.07.2012 passed by the learned Munsiff No.4, 
Kamrup, Guwahati, in T.S. 316/2012.

2. Before I deal with the grounds for this appeal, it is appropriate on my 
part to narrate here the facts leading to the filing of this appeal. The case of 
the plaintiff (appellant in this appeal) is that she had purchased a plot of 
land measuring 1K-10L covered by K.P. Patta No. 1, Dag No. 423 of village 
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Maidam Gaon, situated at Krishnaarjun Path Bye-Lane, Bishnu Rabha Path, 
Beltola,  Guwahati.  She had also  purchased a plot  of  land measuring 6L 
covered by K.P. Patta No. 29 and Dag No. 307 which is contiguous to the 
aforesaid plot of land. As there was no adequate road touching or leading to 
Krishnaarjun Path Bye Lane or the Taiyab Ali Path, she had to develop the 
private road for connecting her plot of land to reach Krishnaarjun Path Bye 
Lane and the Taiyab Ali Path by relinquishing her own land. There was also 
some  encroachment  over  the  purchased  plot  of  the  plaintiff  and  she 
remained in possession of about 1K-9L out of her purchased land. A new 
(final) Patta, being K. P. Patta No. 733, was issued in the last settlement 
operation in her name in respect of about 1K-9L of land.

3. In the year 1996, the plaintiff applied for construction of boundary 
wall over 1K-9L of her land over which she has been in possession and the 
same was approved by the GMDA as per approved plan dated 6.6.96 and 
she  erected  a  boundary  wall  accordingly.  She  also  constructed  her 
residential  building  over  the  said  plot  of  land  by  obtaining  due 
approval/NOC from GMDA and completed the same in 2003. The total plot 
of land and residential RCC building having boundary wall on all four sides 
is the suit land of the suit. To the surprise of the plaintiff, the defendant no. 
3,  vide  letter  issued  under  Memo  No.  GMDA/UC/60/2011/1  dated 
23.11.2011,  raised  objection  that  the  plaintiff  has  been  constructing 
boundary wall. But, on the other hand, the plaintiff had already constructed 
the boundary wall long back as per approved plan dated 6.6.96. The said 
letter  was,  however,  issued in  the  name of  the  husband of  the  plaintiff.  
Against that letter the plaintiff submitted her reply on 05.12.2011 along with 
her duly approved drawing dated 6.6.96.  Thereafter,  the defendant no. 2 
issued  notice  under  section  87  of  the  GMDA  Act  under  Memo  No. 
GMDA/UC/60/2011/02 dated 03.12.2011 in the name of the husband of the 
plaintiff, which was served to the plaintiff on 07.12.2011. It was alleged in 
the notice that the husband of the plaintiff has undertaken development of 
the building in contravention of the provisions of Sections 24 and 25 of the 
GMDA Act and directed to stop the construction forth. But the contention of 
the plaintiff is that no new construction was carried out over the suit land. 
Thereafter, the plaintiff and her husband submitted their respective replies 
before the defendant no. 2 on 12.12.2011. But, on 29.06.2012, the plaintiff 
received the copy of order issued under section 88 of the GMDA Act issued 
under  Memo No.  GMDA/UC/60/2011/8  dated  28.06.2012,  by which the 
defendant  no.  2  asked  the  plaintiff  to  demolish  her  unauthorised 
construction  and  failing  which  the  defendants  would  proceed  with  the 
demolition  after  5  days.  Aggrieved,  the  plaintiff  instituted  the  suit  for 
declaration and permanent injunction.
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4. But,  vide  order  dated  02.07.2012,  passed  in  T.S.  316/2012,  the 
learned Munsiff No.4, Kamrup, Guwahati, rejected the plaint on the ground 
that  the  plaintiff  had  failed  to  comply  with  the  mandatory  provision  of 
issuance of two months’ prior notice as per Section 95(b) of the GMDA Act.

5. Coming  now  to  the  grounds  for  this  appeal,  the  appellant  has 
preferred  the  memorandum  of  appeal  primarily  on  the  ground  that  the 
GMDA Authorities have not acted in good faith in issuing the impugned 
notice.  Rather  they  acted  in  excess  of  their  jurisdiction  which  is  not 
permissible  in  law.  Therefore,  no  prior  notice  under  section  95  of  the 
GMDA Act was at all necessary. Issuance of any such notice prior to the 
filing  of  the  suit  was  an  absurd  proposition  inasmuch  as  the  impugned 
notice directed for demolition within five days. As such, the learned Court 
below ought to have entertained the suit by dispensing with the notice in 
view of emergent circumstances.

6. I have heard the learned advocates for both the sides, gone through 
the memorandum of appeal and the case record of T.S. 316/2012.

7. The only point which is required to be determined for deciding the 
appeal at hand is as to whether the learned Court below was legally justified 
in rejecting the plaint on the ground that  the plaintiff had failed to comply 
with the mandatory provision of issuance of two months’ prior notice as per 
Section 95(b) of the GMDA Act.

Decision and reasons thereof

8. To  reiterate,  the  instant  appeal  has  been  brought  challenging  the 
“Order  of  Rejection  of  Plaint”  dated  02.07.2012  passed  by  the  learned 
Munsiff No.4, Kamrup, Guwahati, in T.S. 316/2012. The plaint was rejected 
on the ground that  the plaintiff had failed to comply with the mandatory 
provision of issuance of two months’ prior notice as per Section 95(b) of the 
GMDA Act. Before I proceed further, it would be convenient on my part to 
reproduce  here  Section  95  of  the  Guwahati  Metropolitan  Development 
Authority Act, 1985. Section 95 of the said Act provides as follows:
95.     (1) No suit, prosecution or other proceeding shall lie against the Authority or 

any officer or servant thereof  or any person acting under this direction or  any 

Government Officer or servant employed for the purpose of  this Act for anything 

which is in good faith done in pursuance of  this Act, or any rules made thereunder.

(2) No suit, prosecution or other proceedings shall lie against any officer or servant  

of  the Authority or any Government Officer or servant employed for the purposes of  

this Act for anything done under this Act,

(a) Unless the previous sanction of  the Authority of  the State Government as the 

case may be has been obtained; and
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(b) Until the expiry of  two months after notice in writing has been given to the 

person to be sued, clearly stating the cause of  action, and the nature of  relief  

sought, etc.

9. It is apparent from the plain reading of sub-section (1) that no suit, 
prosecution or other proceedings shall lie against the GMDA or any officer 
or servant thereof, etc. for anything which is done in good faith in pursuance 
of the Act. The provision contained in sub-section (1) is an absolute one. 
The conditions contained in (a) and (b) relate not to sub-section (1), but 
only to sub-section (2). Thus, suit will never lie against the GMDA or any 
officer/servant  thereof,  etc.  for  anything  which  is  done  in  good  faith  in 
pursuance of the Act. But, suit will lie, under sub-section (2), against any 
officer or servant of the GMDA for anything done under this Act only if the 
previous sanction of the GMDA or the State Government, as the case may 
be, has been obtained and a period of two months has expired after notice in 
writing has been given to the person to be sued, clearly stating the cause of 
action, and the nature of relief sought, etc. Coming to the facts of this case, 
the contention of the appellant is that the act of the GMDA Authority in 
issuing the impugned notice was not done in good faith and so no prior 
notice under section 95 of the Act was necessary. But, it appears from the  
plain reading of the section, particularly sub-section (2) thereof, that no suit,  
etc. shall lie against any officer etc. of the GMDA for anything done under  
this Act unless the requirements contained in (a) and (b) are met. There is no 
mention of “done in good faith” in this sub-section. Therefore, not only the 
issuance  of  two  months’ prior  notice  as  required  under  clause  (b)  was 
necessary on the part of the appellant, but also the obtaining of previous 
sanction as contemplated under clause (a).
10. Let me also mention here the provision contained in Section 101 of 
the Act which is quite relevant to the case at hand. Section 101 of the Act  
provides as follows:
101.   No order made in exercise of  any power conferred by or under this Act shall  

be called in question in any court except as provided in this Act.

11. It is apparently clear from Section 101 that no order made in exercise 
of any power under the Act can be called in question in any Court except as 
provided  in  the  Act.  In  the  instant  case,  the  impugned  order  dated 
28.06.2012, passed by the defendant no. 2, directing the plaintiff/appellant 
to demolish the unauthorized construction, was an order passed as per the 
powers conferred to the Authority under Section 88 of the Act. In view of 
the provision contained in Section 101 of the Act, it was not open to the 
plaintiff/appellant to challenge the said order in Court except as provided in 
the Act.
12. Let me also mention here the provision contained in Section 72 of the 
Act  which  provides  for  Duties  of  Appellate  Authority.  The  said  section 
provides inter alia that it shall be the duty of the Appellate Authority to hear 
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and decide appeals against the orders of the Authority. Be it mentioned that  
under  Section  71  of  the  Act  it  is  provided  that  the  person  or  persons 
appointed as Appellate Authority shall have the qualification of a District 
Judge, or of becoming a member of the Assam Board of Revenue. Thus, it is 
clear and pellucid that any person aggrieved by any order of the GMDA 
may prefer an appeal before the Appellate Authority. The plaintiff/appellant 
ought  to  have  preferred  an  appeal  against  the  impugned  act  of  the 
defendants/respondents instead of instituting the suit.

13. In the result, I hold that the appeal is devoid of any merit. The “Order 
of  Rejection of  Plaint”  and Decree  passed by the  learned Trial  Court  is 
hereby affirmed and upheld.

Order

14. The  appeal  stands  dismissed  on  contest  with  cost.  The  “Order  of 
Rejection  of  Plaint”  and  Decree  passed  on  02.07.2012  by  the  learned 
Munsiff No.4, Kamrup, Guwahati, in T.S. 316/2012, is hereby affirmed and 
upheld.

15. Let a Decree be prepared within 15 days from today and the case 
record  of  T.S.  316/2012  be  sent  to  the  learned  Munsiff  No.4,  Kamrup, 
Guwahati, with a copy of this Judgment.

Given under my hand and the seal of this Court on this the 27 th day of 
May, 2013.

Civil Judge No. 3,
Kamrup, Guwahati.

Dictated and corrected by me, 

Civil Judge No. 3,
Kamrup, Guwahati.
 
     
  


