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 Assam Schedule VII, Form No. 132                                      

                                 HIGH COURT FORM No. (J) 2

                  HEADING OF JUDGMENT IN ORIGINAL SUIT.      

              IN THE COURT OF MUNSIFF NO 4. AT GUWAHATI. 

                                 DISTRICT- KAMRUP      

                                 Title Suit Case No: 33/2011

 Present:                                                                  Nabajit Bhatta. AJS.  
                                                                                              MA. LL.B.
                                                                                      Munsiff  No 4, Kamrup
                                                                                          Guwahati.

8th day of May, 2013

Sri Nitai Chandra Tarapder.                                            ...................... plaintiff.

-Vs-

Smt. Rekha Mazumdar.                                            ........................Defendant.

The suit is coming for final  hearing  on  17.04.2013   in the presence of:

Mr. T. Sarma, Mr. H. Sarma.                              :Advocate for plaintiff. 

Mr.  N. N. Jha.                                                            : Advocate for Defendant.

               and having stood for consideration to this day, the court delivered the 
following Judgment.
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           JUDGMENT

( Suit for Declaration And Permanent Injunction and counter claim for 
ejectment and recovery  of  arrear rent)

1. Plaintiff’s case:   That the plaintiff Sri Nitai Chandra Tarapder as tenant has 
been occupying  the suit  premises  for  the purpose of  the business under the 
defendant/ landlady. That Sri Mrinal Kanti Kar who is the closed relative of the 
plaintiff first entered into tenancy agreement with the husband of the defendant 
in 2008 vide agreement dated 21.09.2008. the sum of Rs 1,40,000/- was paid as 
salami. The monthly rent was fixed at Rs 2000/-. It was also stipulated that each 
term of tenancy shall be for a period of 11 months.  The plaintiff obtained a 
trade license from GMC and started a cloth business in the suit premises as M/S 
Joy Maa Kali Bastralaya..

2. That the last Agreement was dated 07.03.2010 and it was for a period of 11 
months. The rent was fixed at Rs 3000/-. The plaintiff stated that some illegal 
condition has been incorporated i.e the sum of Rs 1.40 lacs is to be paid as 
“Salami” ant that salami is neither treated as advance nor as security. It has been 
conditioned as  non-refundable.  Then the plaintiff  raised  objections  about  the 
conditions and requested the defendant to adjust at least 1% of the monthly rent 
against the salami amount. That the plaintiff requested the defendant to modify 
the agreement dated 07.03.2010 but the request was ignored by the defendant.

3. That the plaintiff thought that the defendant shall accept the rent adjusting 1% 
of the salami since the month of December,  2010. With that expectation, the 
plaintiff visited the house of the defendant on 05.01.2010 to clear the house rent 
for the month of  December 2010 and offering the deducted rent i.e. Rs. 1,600/- 
( after deducting Rs 1,400/- from Rs 3000/-), the landlady refused to accept the 
rent. The defendant told the plaintiff that he shall not allow to run the business in 
the suit  premises.  The plaintiff  asked to  vacate  the suit  premises  within one 
month.  After  that  the  defendant  refused  to  accept  the  rent.  The  plaintiff 
deposited the house rent for the Month of December,  2010 vide NJ case No 
276/11.  The plaintiff stated that the tenancy agreement dated 07.03.2010 is yet 
to expire. On other hand the amount of the salami remains unadjusted except the 
amount of Rs 1,400/- adjusted from the house rent payable for the month of 
December,  2010. The defendant had no whisper as to payment of the salami 
amount  reflected  in  the  agreement  dated  07.03.2010  but  asked  the  plaintiff 
coercively to quit the tenanted premises. Hence the plaintiff prays for declaration 
of tenancy right over the suit premises, and permanent injunction.
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4.  The Defendant’s Case- The defendant  appeared and contested the suit by 
filing the written statement along with the counter claim. The defendant stated 
that  the  plaintiff  is  a  defaulter  because  the  plaintiff  though  stated  that  the 
monthly rent of the tenanted premises is Rs 3000/- as per tenancy agreement 
dated  07.03.2010  but  the  plaintiff  offered  an  amount  of  Rs  1600/-  to  the 
defendant by deducting 1% of salami from the monthly house rent of Rs 3000/- 
which means that the plaintiff had defaulted in payment of monthly rent as per 
Agreement  dated.  07.03.210  executed  by  the  plaintiff  and  the  defendant 
mutually.  And present  tenancy between the plaintiff  and the defendant is  by 
express transfer i.e. by way of tenancy agreement dated. 07.03.2010 mutually 
executed between the parties  on terms and conditions mutually agreed upon. 
As such, at this stage after admitting the tenancy agreement dated. 07.03.2010 
the plaintiff can not say that the terms and the conditions is illegal and not as per 
the Assam Urban Area Rent Control Act 1972.

5.  The  counter  claims  of  the  defendant  that  after  execution  of  the  tenancy 
agreement dated 07.03.2010, the plaintiff had been paying the monthly rent of 
Rs 3000/- per month to the defendant without any protest till November , 2010. 
But the plaintiff had defaulted in making payment of the monthly rent to the 
tenanted  premises  since  December,  2010  till  date  without  any  lawful 
explanation. The defendant after going through the plaint came to know that the 
plaintiff has been depositing the monthly rent of the tenanted premises in court 
without tendering her. The defendant further surprised to find that the  plaintiff 
has been depositing the monthly rent below the monthly rent of the tenanted 
premises as per Tenancy Agreement dated 07.03.2010. 

6. that under fact and circumstances the defendant has filed the instant counter 
claim against the plaintiff for a decree for ejectment of the plaintiff from the suit 
premises and for recovery of arrear rent of Rs 9000/-  being the three months 
rent from December 2010 to February 2011 and future monthly rent of the suit 
premises.

7. After perusal of the pleadings the followings issues are framed.

a) Whether there is a cause of action for the suit?
b) Whether the plaintiff is a bona fide tenant under the defendant?
c) Whether the plaintiff is a defaulter in payment of rent?
d) Whether the plaintiff is entitled to the decree as prayed for?
e) Whether the plaintiff is liable to be ejected?

f) Whether the defendant is entitled to the decree as prayed for?
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g) To what other reliefs the parties are entitled to?

8.   In  order  to  prove  the  case  the  plaintiff  has  examined  the  3  witnesses 
including  the  plaintiff  himself,  on  other  hand  the  defendant  has  examined 
herself. Heard argument of the both learned counsels of the parties. 

        DISCUSSION, DECISION, AND REASONS THEREOF:

9 .Now let me discuss the materials on record and try to arrive at a definite 
finding as regards the issues in this suit.

 ISSUE NO.( a) and ( b): 

10. For better convenience of discussion, these two  issues are taken together.

   On a  perusal  of  record it  appears  that  the  plaintiff  as  PW1 in  his 
evidence has stated that he is a tenant of the defendant vide agreement dated 
07.03.2010 and as per the said agreement the monthly rent is fixed at Rs 3000/- 
per month with a salami of Rs 1,40,000/- to be paid by the plaintiff/tenant. The 
defendant/landlady in her evidence as DW1 has also admitted the fact that the 
plaintiff  is her tenant vide the said agreement. Thus it can be fairly concluded 
that the plaintiff is bona fide tenant of the defendant. Further, the defendant as 
DW1 in her evidence has further stated that the plaintiff  has paid the monthly 
rent in respect of the tenanted premises @ Rs 3000/- per month up to the month 
of  November 2010 and thereafter did not offered the monthly rent to her. The 
plaintiff as PW1 in his evidence has also stated that as per the agreement dated 
07.03.2010 the monthly  rent  is  Rs 3000/-  but  since the month  of December 
2010 he is paying Rs 1600/- as monthly rent i.e., after deducting 1% of salami 
from  the  monthly  house  rent  of  Rs  3000/-,  in  the  court  as  because  the 
defendant/landlady has refused to accept the rent. But as per the defendant, the 
plaintiff has offered the rent after the month of November 2010 and also there is 
no provision of such deduction of the salami and the same is non-refundable & 
non-adjustable. As such there appears a genuine dispute between the parties and 
hence there is a cause of action for the suit.

ISSUE NO.(c):

 11. As to issue no.3 i.e., whether the plaintiff is a defaulter in payment of rent? 
The  plaintiff  as  PW1  in  his  evidence  has  stated  that  as  per  the  tenancy 
agreement dated 07.03.2010 vide clause no.1 the monthly rent in respect of the 
tenanted premises was agreed between the parties as Rs 3000/- and vide clause 
no. 4 the same is to be paid within the 1st week of every succeeding month. The 
plaintiff has further stated that on 05.01.2010 he went to the residence of the 
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defendant and offered the rent of Rs 1600/- for the month of December 2010 to 
the defendant but the defendant refused to accept the same. As per the plaintiff, 
out of the original rent of Rs 3000/- per month he has deducted Rs 1,400/- and 
offered the balance amount of Rs 1600/- to the defendant as aforesaid. Again, 
the plaintiff has stated that in the agreement dated 07.03.2010 there is no clause 
for deduction of Rs 1,400/- per month from the monthly rent of Rs 3000/- and to 
pay only Rs 1600/- to the landlady. Moreover, since the month of December 
2010 he has been depositing Rs 1,600/- as rent in the court.

12. Now, the defendant as DW1 in her evidence has stated that the plaintiff is 
her tenant and vide agreement dated 07.03.2010 the plaintiff has agreed to pay 
monthly rent @ Rs 3000/- per month. Also, as per the agreement the plaintiff 
has paid a “salami” amount of Rs 1, 40,000/- to her which is non-refundable & 
non-adjustable. The defendant has further stated that as per the agreement dated 
07.03.2010 the plaintiff has paid to her Rs 3000/- monthly rent up to the month 
of November 2010 and thereafter in spite of offering her the rent the plaintiff 
deposited the deducted rent @ Rs 1600/- per month in the court from where she 
collected it with objection that the same is not the full monthly rent as agreed 
between the parties vide the agreement dated 07.03.2010. The defendant has 
further denied that there was any assurance given by her that 1% of the salami 
amount will be deducted from the monthly rent. 

13. Now, on a perusal of the agreement dated 07.03.2010 and also in view of 
the admitted position of the parties, it is found that as per clause no.1 of the said 
agreement the plaintiff/tenant has agreed to pay a rent of Rs 3000/- per month 
and as per clause no.4 the same is to be paid by the tenant within 1st to 7th day of 
following month. Moreover, as per clause 6,7 & 8 of the said agreement the 
tenant shall pay a sum of Rs 1,40,000/- as SALAMI and the same shall be non-
refundable & non-adjustable with the rent.  

14. Now, coming to the facts of the case in hand, the defendant/landlady has 
admitted that the plaintiff has paid the monthly rent @ 3000/- per month up to 
the month of November 2010 and thereafter did not offered the rent to her. On 
the  other  hand,  the  plaintiff  has  alleged  that  on  05.01.2010  he  went  to  the 
residence of the defendant/landlady and offered the rent of Rs 1600/- for the 
month of December 2010 to the defendant but the defendant refused to accept 
the same and thereafter he deposited the monthly rent @ Rs 1600/- per month in 
the court. The defendant has relied upon Mohan Kr. Agarwala –vs- Purushottam 
Rasiwasia & Ors, 1995 (III) GLT 462, whereby it was held that “it is mandatory 
that the tenant should offer rent to the landlord at first and on failure of the 
landlord to accept such lawful rent the same could be deposited in the court.” 
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15. Considering the above it is found that the amount of monthly rent paid by 
the  plaintiff  since  the  month  of  December  2010 is  less  than the  amount  as 
agreed between the parties vide the tenancy agreement dated 07.03.2010. The 
plaintiff,  in my opinion cannot deduct 1% of the SALAMI amount from the 
monthly  rent  unilaterally  without  the  consent  of  the  other  party  i.e.,  the 
defendant in spite of the clear terms of the agreement dated 07.03.2010 which 
provides that the salami amount is non-refundable and non-adjustable with the 
rent. Such act of deduction by the plaintiff is against the law of contract and 
hence  is  not  tenable  in  the eye  of  law.  The defendant  has  also  relied upon 
Gurmeet Singh –vs- Horimohan Paul, 1995 (III) GLT 494 whereby it was held 
that “ Sec- 7 of the Assam Urban Areas Rent Control Act, 1972 does not permit 
the tenant to suo muto  adjust any rent- such would only be with the permission 
of the court.”    Further, on a perusal of the materials on record it is found that 
the plea of the plaintiff , that he has offered the monthly rent of Rs 1600/- to the 
defendant on 05.01.2010 and the defendant refused to accept the same, is not 
substantiated by any evidence and as such the same is not acceptable in the eye 
of law. Also, the plaintiff as PW1 in his evidence has stated that though he has 
deposited the monthly rent from December 2010 till date in the court but he has 
not offered the monthly rent of each month to the defendant before depositing in 
the court.  Moreover, even if for a moment we assume that the plaintiff has 
offered the rent and the defendant has refused to accept the same then also the 
fact that the amount of rent as allegedly tendered was only Rs 1600/- and not Rs 
3000/-  i.e.,  the  amount  as  agreed  between  the  parties  vide  agreement  dated 
07.03.2010. In view of the above, I am of the opinion that the plaintiff/tenant is 
a defaulter in paying the rent and as such this issue is decided in the negative 
and goes against the plaintiff.

ISSUED No (d) & (e)

16.  For  the  sake  of  convenience  and  since  these  two issues  are  inter-related, 
hence they are discussed together:

As to issue no.(d) & (e), it has already been decided in the foregoing issue 
that the plaintiff is a defaulter in paying the rent to the defendant. Now, as per 
section 5(1)(d) of the Assam Urban Areas Rent Control Act 1971, the tenant is 
liable to be evicted from the tenanted premises in the event of default in paying 
rent to the landlord. Since the tenant/landlord in the case in hand is a defaulter in 
paying rent hence he is liable to be evicted from the tenanted premises. Also, 
since the plaintiff/tenant  is liable to be evicted hence he is not entitled to the 
reliefs as prayed.
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ISSUE No. (f) & (g)

17.  For  the  sake  of  convenience  and  since  these  two issues  are  inter-related, 
hence they are discussed together.

As to issue no.s  (f) & (g), since the plaintiff/tenant is a defaulter in paying 
the monthly to the defendant/ landlady since the month of December 2010 hence 
the  plaintiff  is  liable  to  be  evicted  from  the  tenanted  premises  as  per  the 
provisions of section 5(1)(d) of the Assam Urban Areas Rent Control Act 1972. 
Also,  the  defendant/landlady  is  entitled  to  arrear  rents  since  the  month  of 
December 2010.

ORDER

The plaintiff’s suit is dismissed on contest with cost. The counter claim of 
the defendant is allowed on contest with cost.

The plaintiff is directed to pay the arrear rent to the defendant starting from 
the month of December 2010 till eviction of the plaintiff  as per the rate as agreed 
between the parties vide agreement dated 07.03.2010. The defendant is directed 
to collect the rent deposited in the court by the plaintiff till date and adjust the 
same against the arrear rent. The defendant is also entitled to the khas possession 
of the suit premises by evicting the defendant from the suit premises.

Prepare the decree accordingly.

Given under my hand, and seal of this court on this the 8th day of May 
2013.

                                                                             

            

     Nabajit  Bhatta

                                                                                       Munsiff NO 4, Kamrup

                                                                                                     Guwahati.
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   APPENDIX

PLAINTIFF WITNESSES

PW I –Sri Nitai Ch. Tarapder.

PW-2: Sri Barun Kr. Das.

PW-3: Sri Dhiren Sarkar.

DEFENDANT’S WITNESSES.

DW-1; Smti Rekha Mazumdar.

Exhibits  Of the Plaintiff

Ext-1: Trade License of the Plaintiff.

Ext 2 to Ext-12-  Copy of Challans against the monthly rent deposited 
in court.  

Exhibits Of the Defendant;

Ext-1 copy of the Agreement.

Ext-2 & Ext-3 : The copy of Notices.

                                                                        

   MUNSIFF NO 4

                                                                              KAMRUP, GUWAHATI.
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