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                Assam Schedule VII, Form No. 132                                      

                                 HIGH COURT FORM No. (J) 2   

                 HEADING OF JUDGMENT IN ORIGINAL SUIT.

             IN THE COURT OF MUNSIFF NO 4. AT GUWAHATI.

                                     DISTRICT- KAMRUP

                                Title Suit Case No. 242/2010

 Present:                                                                             Nabajit Bhatta. AJS.  
                                                                                                       MA. LL.B.
                                                                                                 Munsiff  No 4, Kamrup

                                                                                                   Guwahati.

4th Day  of May , 2013

Smti.  Asha  Das.                                                                .................... plaintiff. 

-Vs-

Shri Monu Boro. and others.                                          .................... Defendant.

The suit is coming for final hearing  on  20.03.2013 and 04.04.2013   in the 
presence of:

Mr. A. Konwar.                                             :Advocate for plaintiff. 

Mrs. N. Begum.                                                             : Advocate for Defendant.

               and having stood for, consideration to this day, the court delivered the 
following Judgment.
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  JUDGMENT

(A suit for declaration of plaintiff’s right, title and interest, for recovery of khas 
possession of the suit land and for permanent injunction.)

1.The case of the  plaintiff in brief is that Late Nanu Ram Boro was the original 
pattadar  of  a  plot  of  land  measuring  3.17  Are  which  is  covered  by  Dag 
No.18(  old)  /  31  (new),  Patta  No.  11(old)/92(new)  and   situated  at  village 
Dakhin Gaon, Mouza- Beltola. After his death the said property was partitioned 
among his four sons/ legal heirs i.e. Defendant No.1 to 4 vide partition deed 
dated 22.10.2002 and approximately 0.79 Are has been fell in the share of each 
heirs. Thereafter, the defendant  No. 2 and 3 sold their respective shares in total 
1.58 Are of the land to the plaintiff  vide registered sale deed No. 918 dated 
24.1.2007. There after  the land was mutated in her name and final Patta was 
issued in her favour in respect of the suit land .Thereafter, the defendants tried 
to disturb and interfere with  her possession over suit land while resisting her 
attempts to construct any house etc. thereon and finally dispossessed her from 
the suit land on 28.2.08. there fore the plaintiff has prayed for the decree for 
declaring the plaintiff’s  right, title and interest and possession over the suit land 
for delivery of khas  possession  of the suit property described in Schedule in 
favour of the plaintiff. Hence the instant suit.

2. The suit has been proceeding ex-parte against defendant No.s 2 and 3 and 
Written Statement has been filed only by defendant No.s 1 and 4. The defendant 
No.s 1 and 4 have in their  written statement  denied the averments made by 
plaintiff in the plaint. The defendants specifically states that the partition deed 
dated  29.10.2002(as  per  plaint  22.10.2002)  was  only  a  family  arrangement 
among the legal heirs to avoid disputes. The suit land is ancestral property of the 
defendants and is under the exclusive possession of the defendants  since the 
time of their predecessor.That the Defendant No.s 1 and 4 have instituted a title 
suit being  T.S. No. 373/ 2010 for cancellation of the sale deed dated 24.01.07 
executed by the defendant No. 2 and 3 in favour of the plaintiff without prior 
permission of the defendant No.s 1 and 4 and  which is pending before the Court 
of Munsiff No. 3, Kamrup. They have prayed for dismissal of the suit with cost. 

3.  ISSUES:
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      Upon determination of the rival pleadings the following issues were formed 
by my predecessor in office on 4.10.2010:

1. Whether the suit is maintainable in its present form and manner?

2. Whether there is any cause of action for the suit? 

3. Whether the suit property is a partitioned property?

4. Whether the Sale Deed No. 918 dated 24.1.07 being void and liable to be 
cancelled.

  5. Whether the Defendant No.s 2 and 3 have the right to sale a joint family 
property.

  6.  What other reliefs the parties are entitled for?

4.  In the instant suit the plaintiff has examined four (4) witnesses including 
herself and the defendants examined three (3) witnesses. Plaintiff along with the 
defendant has also exhibited some documents.

5. I  have  heard  argument  advanced  by  the  learned  counsels  for  the  both 
parties. Also perused the pleadings of the parties and  evidence on record.

6.        DISCUSSION, DECISION, AND REASONS THEREOF:

Now let me discuss the materials on record and try to arrive at a definite finding 
as regards the issues in this suit.

ISSUE NO.1 Whether the suit is maintainable in its present form and manner?

 7 .Regarding the maintainability  of  the instant  suit  the defendants  have not 
advanced any argument to support their stand. Moreover, there is nothing stated 
in the pleadings of the defendants as to why the suit is not maintainable. Hence I 
do not  deem it  fit  to hold the suit  as  non maintainable.  Hence,  this issue is 
decided in negative.

8.  DECISION : The instant suit is maintainable.
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             9.   ISSUE NO 2 : Whether there is cause of action for this suit?

              In this instant suit the plaintiff has claimed her right, title and interest 
over the suit land which she had purchased from the defendant nos 2 and 3 by 
executing a registered sale deed vide  no 918 dated 24.01.07. The defendant no 
1 and 4 has, on the other hand, disputed her said title over the suit land raising 
objections regarding the validity of the alleged sale deed as the said sale deed 
had been executed by the defendant no 2 and 3 on the strength of the family 
property partition deed vide dated 22.10.02 which is an unregistered instrument. 

Hence it can be seen that there are facts that has been affirmed by one party to 
be true and denied by the other side which is sufficient  to hold that there is 
cause of action for instituting this instant suit.

DECISION: Accordingly issue no 2 is also decided in affirmative.

  10.     Issue No.3. Whether the suit property is a partitioned property?

Issue No.4 Whether the Sale Deed No. 918 dated 24.1.07 being void and 
liable to be cancelled?

Issue No.5. Whether the Defendant No.s 2 and 3 have the right to sale a 
joint family property?

               For convenience of discussion, issue No. 3, 4, and 5 can be clubbed  
together.

              I have seen the materials on record, the evidences and documents 
exhibited by the parties.

                PW1, the plaintiff Smti. Asha Das  in her plaint as well as in her 
Evidence-in Chief stated that one Nanu Ram Bora was owner of a plot of land 
situated at Dakhin Gaon of Mouza Beltola. That on his death the said land was 
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the said land was partitioned equally among his legal heirs i.e. defendant No 1 
to 4. She exhibited the partition deed dated 22.10.2002 as Ext -1. She further 
stated that she purchased the suit land which land is fell into the portion of Patal 
Boro  and Bhushan Boro Vide registered sale deed no. 918 dated 24.1.2007 and 
since then she has been possessing over the suit land. The suit land was mutated 
in her name and she was allotted patta. She exhibited the certificate of mutation 

and Meyadi kheraj patta as Ext. 3 and 5 respectively. That Defendant No 1 and 
4 tried to disturb and interfere with her possession over suit land while resisting 
her attempts to construct any house etc. thereon and finally dispossessed her 
from the suit land on 28.2.08.  She further deposed that while she had visited the 
suit land with intention to purchase the same, the defendant No. 1 and 4 while 
she took possession over the suit land the defendant No. 1 and 4 never objected.

            PW 2, Shri Sailen Das, who is the son of the Plaintiff deposed in his 
examination-in-chief  almost  the  same  things  as  stated  by  the  PW1.  He also 
exhibited  the  partition  deed  dated  22.10.2002,  sale  deed  dated  24.01.2007, 
certificate of mutation and Meyadi khiraj patta as Ext.1, Ext.2, Ext.3 and Ext.5 
respectively. In his cross examination the PW-2 stated that at the time of sale of 
suit  land all  the defendants were present.  He has admitted that there was no 
clause in the partition deed regarding the sale of land and he has not taken any 
no-objection certificate from defendant No.s 1 and 4. At the time of execution of 
the sale deed he has gone through the documents related to suit land. The patta 
of the suit land was a joint patta. 

               Pw-3 Sri Patal Boro, who is one of the vendors of the suit land 
deposed that his father late Nanu Ram Bora was the original owner of a plot of 
land situated at Dakhin Gaon of Mouza -Beltola. That on his death the said land 
was partitioned equally among his legal heirs i.e. defendant No.s 1 to 4 and 
accordingly they have taken possession over their respective portion of lands. 
That the suit land fell into his and and Bhushan Boro’s portion and they had sold 
it  to  the  plaintiff  vide  registered  sale  deed  No.  918  dated  24.1.2007.  The 
defendant No. 1 and 4 did not raise any objection at the time of execution of the 
said sale deed nor did at the time of handing over of the possession of the suit 
land to the plaintiff. He exhibited partition deed and sale deed as Ext.1 and 2.
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               PW-3 in his cross-examination admitted that, their father late Nanu 
Ram Boro expired 23 years ago and after that for next 5 years they were staying 
together, then they petitioned the inherited property. He further stated that, there 
was no clause in the partition deed regarding the sale of land and he has not 
taken any no-objection certificate from defendant No.s 1 and 4 in this respect. 

He was trying to sell his portion of land since 2002 and the defendant No.s1 and 
4 never objected in this regard. 

          Pw-4 Bhuchan  Boro who is  the  other  vendor  of  the suit  land 
corroborated the statement of PW-3 in his examination in chief. PW-4 has stated 
in his cross examination that it was verbally agreed upon among themselves at 
the  time  of  execution  of  the  partition  deed  that  they  could  alienate  their 
respective share of land as per their own will.

                 DW-1 Monu  Boro, has stated in his evidence on affidavit that the 
suit land is a joint property which they have inherited from their late father. He 
has admitted regarding the execution of the partition deed and has exhibited the 
same vide Ext.’Kha’. Dw-1 has further stated that, when he came to know about 
the intention of the defendant No.2 and 3 to sell the suit and to some outsider 
towards the end of 2006, disputes arose among them.   

              It is stated that in the month of February, 2007 defendant No.2 and 3 
without  taking  permission  from  defendant  No.1  and  4  handed  over  the 
possession of the suit land to some unknown person and tried to raise concrete 
wall in the suit land, which act was resisted by police. Ext.’Gha’ ia the Criminal  
Petition No.688 dated 22.02.2007 filed before the S.P., Guwahati. 

11.  DW-1 Munu Boro in his cross examination stated that their father late Nanu 
Ram  Boro  expired  in  the  year  1985.  As  per  Ext.’Kha’  partition  deed,  the 
inherited property was partitioned among them in the year 2002. He denied the 
allegation that the defendant No.2 and 3 delivered the possession of the suit land 
to the plaintiff on the very day of sale of the suit land and thereafter encroached 
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the  land.  When they went  to  take  possession  they  came to  know about  the 
mutation in the name of the plaintiff.

              DW-2 Sri Subal Boro, in his evidence on affidavit reiterated the same 
matters as stated by Dw-1. Nothing material came out of his cross-examination. 
Dw-3 Sri  Pranab Deb, a neighbour of the defendant in his evidence in affidavit 

stated that plaintiff is not in possession of the suit land. He has also stated that in 
the month of January, 2007 defendant No. 2 and 3 left the suit land and since 
then it is in possession of the defendant No.1 and 4. In his cross examination too 
he has stated the same.

               On perusal of the deed of partition dated 22.10.2002 exhibited by both 
the parties as Ext.1 as well as Ext.’Kha’ it reveals that, the defendant No.1 to 4 
as per their own will and volition entered into this said agreement for partition 
of the land belonging to Late Nanu Ram Boro, their father. In this agreement it 
is specified that they will possess their own share of land exclusively and none 
of the parties will have any objection regarding ownership, right, possession and 
interest over the share of the other. A schedule of land specifying each party’s 
share is also annexed therewith.

                The Meyadi khiraj patta, Ext. No.5 shows that the Meyadi khiraj patta  
is  allotted in the name of the plaintiff  along with defendant  No. 1 and 4 in 
respect of the total land of late Nanu Ram Boro, of which the suit land is a part. 

  13. From the evidences on record, specially from the cross of Pw-3 and Dw-1 
it reveals that their father late Nanu Ram Boro expired sometimes in or about 
1985, i.e.,  23 years  ago.  Since then the parties  are living separately in their 
ancestral  property.  All  the  defendants  deposed  that  they  entered  into  the 
Partition deed (Ext.1 as well as Ext.’Kha’) only to avoid future dispute among 
themselves. This also comes out from perusal of the partition deed that it was 
executed in the year 2002, i.e., after a long gap since the days the defendants 
started living separately. To my considered opinion this partition deed is only a 
memorandum clarifying the shares of the defendants to their father’s property. 

             The defendant No. 1 and 4 challenged the said sale deed on the  
contention that the partition deed is only a family arrangement and a transfer 
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vide  this  partition  deed  is  not  a  valid  transfer.  On  this  point  the  Hon’ble 
Supreme Court in Roshan Singh v. Sila Singh [AIR 1988 SC 881 at p.885] held, 
“A partition may be effected orally; but if it is subsequently reduced into a form  
of  document  and  that  document  purports  by  itself  to  effect  a  division  and  
embodies all the terms of bargain, it will be necessary to register it. If it be not  
registered,  sec.49  of  the  Act  will  prevent  its  being  admitted  in  evidence.  
Secondly evidence of the factum of partition will not be admissible by reason of 

sec.91  of  Evidence  Act,  1872.  Partition  lists  which  are  mere  records  of  
previously completed partition between the parties, will be admitted in evidence  
even though they are unregistered, to prove the fact of partition.”  From that it 
comes out that the sale vide this partition deed is valid even though the deed is 
only a family arrangement and an unregistered one.

             In the view of aforesaid discussion the preponderance of probability 
leans  towards the plaintiff’s  side.  The plaintiff   in  her  examination  of  chief 
exhibited and proved  the sale deed 918 dated 24-01-1907, whereby she has 
purchased 11½ Lechas of the suit land from defendant no 3 and 4 vide Ext. No-
2 , the same cannot be rebutted by the defendants. The defendants too in their 
evidence admitted the purchase of 11½ Lechas of the suit land by the plaintiff  

vide sale deed 918 dated 24.01.2007.  Therefore it is held that the plaintiff has 
the right title and interest over the suit land.

14. DECISION: The issue No.3, 4 and 5 are decided in favour of the plaintiff.

15. ISSUE NO. 6: To what other relief/ reliefs the parties are entitled for?

             In view of aforesaid discussion more particularly in issue no 3,4 and 5 
it is held that plaintiff  is  entitled to these relief as prayed for in the plaint.

            That as per finding of the crux issue No.3, 4 &5 these issues are decided 
in favour of the plaintiff holding that the plaintiff is entitled to the curtained 
reliefs-

As per finding of all the issues, the suit is decreed with the following reliefs:-

1. The suit is decreed declaring that the plaintiff has the right, title and 
interest and possession over the suit land.
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2.  A  decree  for  delivery  of  khas  possession  of  the  suit  property 
described in Schedule in favour of the plaintiff.

3. Cost of the suit.

  DECISION: The issue No. 6 is decided in favour of the plaintiff.

              ORDER. 

           The suit is decreed on contest with cost.   

          The suit is decreed declaring that the plaintiff has the right, title and 
interest and possession over the suit land. The plaintiff is entitled to recovery of 
khas  possession of the suit property described in Schedule.

             Prepare the decree accordingly.              

            Given under my hand and seal of this court on the 4 rth  day of May, 2012.

 

 
                                                                                                    Nabajit  Bhatta

                                                                                                            Munsiff NO 4, Kamrup

                                                                                                                             Guwahati.

 

       APPENDIX

Exhibit of the Plaintiff:
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Exhibit-1: Partition deed.

Exhibit -2: Sale Deed No 918 Dated 24-01-2007.

Exhibit- 3:  Certificate of Mutation.

Exhibit- 4(ka) & 4(kha) are revenue receipt.

Exhibits of the defendants

               Exhibit-Ka : Certificate of Mutation.

Exhibit-Kha :Pertition Deed.

Exhibit-Ga : Application dated 8-12-2006.

Exhibit-Gha: Application Dated 23.02.2007.

Exhibit-Unga: Copy of Order.

Exhibit-Cha: Copy of Order.

WITNESSES

Plaintiff’s witnesses

PW  1:  Smt. Asha Boro.

PW-2: Sri Sailen Das.

PW-3: Sri Patal Boro.

PW-4: Sri  Bhusha Boro.

Defendant’s witnesses

DW 1:  Sri Monu Boro.

DW2: Sri Subal Boro.

DW3:  Sri Pranab Dev.
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