
Assam Schedule VII, Form No. 132

HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF NO. 3 AT GUWAHATI.

DISTRICT-KAMRUP

Title Suit Case No. 244/2006

Present: Naguib Ahmed. A.J.S
M.Sc (Agriculture), LL.B

Munsiff No.3, Kamrup,  
Guwahati.

30th day of May, 2013

1. Syed Sahidul Islam

S.O: Late Kutubuddin Ahmed,

R.O: Uzanbazar.

P.S:  Latashil,

Guwahati-1.

District: Kamrup, Assam

2. Mahmuda Sahjahana

W.O: Syed Sahidul Islam

R.O:  Uzanbazar.

P.S:  Latashil,

Guwahati-1,

District: Kamrup, Assam.………………..……………..…….......: Plaintiff(s)

-Versus-

1. Md. Raifuddin Ahmed (alias Rickbaba).

S.O: Mohim Ahmed

R.O:  Uzanbazar,
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P.S: Latashil,

Guwahati-1.

District: Kamrup, Assam.

2. Md. Shiraj Ahmed, 

S.O: Mohim Ahmed.

R.O:  Uzanbazar,

P.S: Latashil,

Guwahati-1.

District: Kamrup, Assam

3. Md. Mohim Ahmed

R.O:  Uzanbazar,

P.S: Latashil,

Guwahati-1.

District: Kamrup, Assam………..……………....…. ………...…Defendant(s)

                                                              
 This suit coming on for final hearing on 23.05.2013 in the presence of:

Sri. S Sharma : Advocate for the plaintiff(s).

And

Sri. M. Alam : Advocate for the Defendant(s).

and having stood for consideration to this day, the court delivered the 

following Judgment. 

JUDGEMENT
(A suit for declaration and permanent injunction)

1. Plaintiff’s case: The plaintiffs pleaded that the Defendant No.1 is the 

owner of a plot of land measuring approximately 1K 17L comprised in Dag 

No. 3831/669 Patta No. 181 (old)12] (new) under village Sahar Guwahati 6th 
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Part under Mouza- Ulubari in the District of Kamrup, Assam. The Defendant 

No.1 had entered into an agreement dated 05.01.2004 with the Plaintiff No.1 

for an area of land measuring 270sq.ft. i.e. 12 (twelve) feet from North to 

South and 22.50 (twenty two and half) feet  from East  to West and while 

entering  into  the  agreement  for  lease  the  Defendant  No.1  had  taken  an 

amount  of  Rs.  2,  00,  000/-  (Two Lakhs)  only  from the Plaintiff  No.1 as 

premium. Since substantial amount has taken as premium the lease rent was 

fixed  at  a  nominal  amount  of  Rs.  6,000/-  (Six  thousand)  only  payable 

annually to the Defendant No.1. The agreement for lease was for 50 (fifty) 

years. In terms of the agreement for lease the Defendant No.1 had provided 

the aforesaid  plot  of  land to  the Plaintiff  No.1 for  construction of  rooms 

thereon  for  carrying  on  business  by  his  wife  i.e.  the  Plaintiff  No.2. 

Accordingly there-after the plaintiffs have constructed rooms over the said 

premises by investing an amount of Rs. 1,40,000/- and purchased Computer 

and Photostat machine and also made improvements for business of PCO by 

investing another amount of Rs. 2,08,500/- (Rupees two lakhs eight thousand 

and five hundred only). The plaintiffs have invested an amount of Rs. 51, 

500/- in furniture for the said premises. Thus after making constructions the 

Plaintiff  No.2  is  carrying  on  her  business  of  PCO,  Photostat  and 

computerized  typing  in  the  said  premises  by  investing  huge  amount  of 

money. It is further pleaded that prior to entering into the agreement of lease 

the Defendant No.1 had also entered into an agreement for sale of roof space 

of 1500 sq.ft. to the Plaintiff No.1 by a registered deed No. 7170/03 dated 

25.08.2003 and after entering into the said agreement the defendant No-1had 

taken an advance of Rs. 4,00, 000/- (Four Lakhs) only from the Plaintiff No.1 

as an advance towards the said roof space also at the time of execution of the 

lease agreement. Then after execution of the said agreement for roof space, 

the Defendant No.1 verbally agreed to give the said area to Plaintiff No.1 on 

lease and had allowed him to occupy two dilapidated rooms on the said area 

of land for his business purpose. After giving lease of the land to Plaintiff 

No.1  the  Defendant  No.1  had  demolished  the  said  rooms.  There  is  no 

provision  of  issuing  rent  receipts  by  the  Defendant  No.1.  The  Defendant 

No.1 had received the rents for the year 2004 till the month of March 2005, 

but the Defendant No.1 did not come to collect the amount of lease rent for 

the year 2005 till date. That to the utter shock and surprise of the plaintiffs 
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the Defendant No.2 & Defendant No.3 on the first of December, 2005 came 

to the business premises of the Plaintiff  No.2 and asked her to vacate the 

premises at the earliest preferably within the last week of December, 2005. 

On 30.12.2005 again the Defendant No.3 came to the suit  premises along 

with some other unknown persons and asked her to immediately vacate the 

premises.  The plaintiffs are lawful occupiers of the premises being lessee in 

respect of the land and had invested huge amount of their hard earned money. 

As a lessee the plaintiffs are entitled to peacefully occupy the premises which 

they have constructed as per the terms of the lease agreement.      

2.   Plaintiff’s prayer: The plaintiff has therefore filed the suit praying 

for a decree of:

1. That  being  a  lawful  occupier  the  plaintiffs  No.1  and  2  are 

entitled to have peaceful  possession over the suit  land houses 

thereon without  disturbance from the defendants  and/ or  their 

agents, employees etc.

2. Permanent injunction

3. Cost of the suit.

4. Other relief.

3.   Defendant’s  version:  The defendants  filed  Written-Statement  and 

pleaded  that  the  suit  is  not  maintainable  as  there  is  no  tenant-landlord 

relationship between the plaintiff and the defendants. It is also denied that the 

plaintiffs are lessee in respect of the land. The defendants are filing a separate 

suit for eviction of the plaintiff from the suit premises. The suit premises is a 

part of a plot of land measuring 1K 17L. The original owners of the same 

were Smt. Ila Barua, W.O Late Kanak Ch. Barua. One Sri. Holodhar Das 

acted as the power of Attorney of Smt.  Ila Barua and her co-sharers. The 

present answering Defendant No.1 purchased the entire 1K 17L of land along 

with all the existing houses including the suit premises and came in exclusive 

possession of the same. The Defendant No.1 has allowed his sister to stay in 

the main house of the suit  premises and to open her law-firm on the suit 

premises.  She  insisted  for  vacation  of  the  suit  premises  for  which  the 

Defendant No.1 requested the Plaintiff No.1 to vacate the suit premises. On 

10.11.2005 the Plaintiff No.1 came to house of the sister of the Defendant 

No.1 along with Sri. Holodhar Das and requested her to allow him to run 

Title Suit Case No. 244/2006     Page 4 of 11



business till 14.01.2006. He failed to vacate the same and rather filed this suit 

with a photocopy of the alleged forged lease agreement against which the 

answering  Defendant  No.1  has  already  filed  a  complaint  case  vide  No. 

1182/06 pending in the court of Judicial Magistrate 1st Class, Guwahati. The 

first page of the lease document is a non-judicial stamp paper of Rs. 10/- on 

which there is a forged signature of the answering Defendant No.1 as well as 

that of the Plaintiff No.1. The second sheet also contains forged signatures of 

some other persons as witnesses. The Defendant No.1 has never leased out 

the suit premises to the plaintiffs nor received any money from them. Having 

prepared the forged document the plaintiffs have filed suit on a false claim.   

4.   Issues:   As per the orders dated 20.07.2006 the issues were framed 

by my predecessors in office but the frame issues could not be found in the 

case record. Thereafter after hearing both the sides and after perusal of the 

pleadings  and  other  materials  on  record  five  issues  were  reframed  on 

28.05.2013 for proper adjudication of the case. The issues thus reframed are 

as follows

1. Whether there is any cause of action of the suit?

2. Whether the suit is maintainable in its present form?

3. Whether an unregistered deed of lease was executed between the 

parties and whether such deed if any is binding upon the parties?

4. Whether the plaintiffs are entitled to the decree as prayed for?

5. Whether the plaintiffs are entitled to any other relief(S)?

5. Discussions,  Decisions  and  Reasons  thereof: I  have  also  heard 

arguments advanced by both the counsels at length. 

6.    Issue No. 2,  3 and 4:   For better  appreciation of  evidence these 

issues  are  taken  up  for  discussion  together.  Moreover  in  the  present 

circumstances of this case these three issues appear to be the most important 

one  and  hence  taken  up  for  discussion  first. PW-1  Syed  Sahidul  Islam 

deposed in his cross-examination that the plaint has not been signed by his 

wife Mahmudda Sahjahana. Exhibit-1contains the area with its boundaries 

lease out to him. By Exhibit-1 he took the land on lease. He has not taken 

any permission for construction of any room or any structure. He has not got 

the structure assessed by the GMC. His wife has not filed any evidence in the 
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suit.  Neither  the  Defendant  has  given any  authority  to  his  wife  to  spend 

money nor has he produced any document authorizing his wife to spend the 

money. Exhibit-1 (3) is the full name of the Defendant No.1 and Exhibit-1 

(2) is his nick name Rickbaba. He denied the suggestion that Exhibit-1 (1) is 

forged by him. He also denied the suggestion that on a stamp paper of the 

year 2002 he has forged the signature of the Defendant No.1. He admitted the 

suggestion  that  his  signature  put  as Exhibit-  1(4) is  put  after  applying 

whitener. However he denied the suggestion that for such reason he and the 

witnesses  have  not  affixed  any  date  with  the  signatures.  There  is  no 

agreement  of  the  Defendant  No.1  with  the  Plaintiff  No.2.  He  denied  the 

suggestion that he being in service cannot do any business.   

7. PW-1 exhibited amongst others the following documents.

Exhibit-1 : Lease Deed dated 05.01.2004

Exhibit-1(1), 1(2) and 1(3) : Signature of Defendant No.1

Exhibit-2 : Report dated 03.09.2003 of Dispur 

P.S.

Exhibit-3 : FIR dated 25.08.2002

Exhibit-4(1), 4(2) : Bills of PCO

Exhibit-5(1) to 5(6) : Memos of construction.

Exhibit-6(1) and 6(2) : Memos of electrical goods.

Exhibit-7 (1) and 7 (2) : Bills for purchase of furniture

8. PW-2 Md. Mukibur Rahman   deposed in his cross-examination that 

he can recognize the Exhibit-1. He has seen the disputed land but cannot say 

about the 4 boundaries of the said land. Exhibit-1 (6) is his signature.  PW-3 

Usuf  Haq is  another  attesting  witness  of  Exhibit-1.  Exhibit-1  (8) is  his 

signature. In his cross examination he deposed that he knows the Defendant 

Raifuddin.  He  was  present  at  the  time  of  execution  of  Exhibit-1.  He 

recognizes  the  signature  of  Raifuddin  Ahmed.  PW-4 Nur  Mohammad is 

another  attesting  witness  Exhibit-1(7) is  his  signature.  In  his  cross 

examination he deposed that he was never an employee of Shiraj Ahmed. At 

the moment he is working in the shop of Mahmudda Sahajahan since 2003. 

In  2004  Raifuddin  leased  out  the  shop-land  in  favour  of  Sahidul  Islam. 

Exhibit-1 is  the  lease-deed.  The  document  was  prepared  by  Raifuddin 

Title Suit Case No. 244/2006     Page 6 of 11



Ahmed.  PW-5     Giasuddin Ahmed    deposed in his cross-examination that he 

is a mason by profession. He did not depose anything concrete to substantiate 

the claims of the plaintiff.  PW-6 Kaji Nekib Ahmed deposed in his cross 

examination that he has seen the leased land to be vacant. DW-1 Raifuddin 

Ahmed    deposed in his cross examination that the criminal cases against the 

plaintiff has been dismissed. He has prayed for sending the Exhibit-1 to the 

forensic laboratory and thereafter the said exhibit was accordingly sent to the 

forensic laboratory for examination.  Exhibit-X is the report of the forensic 

laboratory.  Defendant Exhibit-1 is a certified copy which was executed by 

Halodhar Das. He knows that the plaintiff has business of PCO over the suit-

land. He has also typewriting and Photostat business over the suit-land. He 

did not take any action when the plaintiff refused to vacate the suit-house. 

The plaintiff agreed to vacate the suit house prior to filing of the suit.    

9. DW-1 exhibited the following documents.

Exhibit-1 : Certified copy of the sale deed bearing 

Deed No. 7159/03

Exhibit-2 : Revenue tax receipt.

Exhibit-3 : Tax paid receipt.

Exhibit-X :  is the report of the forensic laboratory.

Exhibit-Z : is the certified copy of forensic report.

10.  Now  appreciating  all  the  materials  on  record,  it  seems  that  the 

plaintiffs claim that the Defendant No.1 had entered into an agreement for 

lease with the Plaintiff No.1. The Defendant No.1 had provided the said plot 

of land to Plaintiff No.1 for carrying on business by his wife the Plaintiff 

No.2. The agreement for lease was for 50 years and the Defendant No.1 had 

taken an amount of Rs. 2, 00,000/- from the Plaintiff No.1 as premium. Since 

substantial amount was paid as premium the lease rent was fixed at a nominal 

amount of Rs. 6, 00,000/-. However, the defendant denied the claims of the 

plaintiff and pleaded that the Plaintiff  No.1 is closely acquainted with the 

Defendant  No.1.  As  a  goodwill  gesture  Holodhar  Das  and  Defendant 

No.1allowed the Plaintiff No.1 to use their outhouse to run his PCO without 

any rent for a temporary period on condition that the same will be vacated as 

an when the same is required by the Defendant No.1. The Defendant No.1 
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denied the existence of lease agreement and pleaded that the plaintiff filed the 

instant suit with a copy of the forged lease agreement. The Defendant No.1 

further pleaded that he has already filed complaint case vide No. 1182/06. 

The Defendant No.1further pleaded that the signature in the lease agreement 

is a forged one. The first page of the document is a non-judicial stamp paper 

of Rs. 10/- on which there is a forged signature of the Defendant No.1. The 

second sheet also contains forged signatures of other persons as witnesses. 

However, as claimed by the defendants that such signature have been forged 

the report  of  the experts  opines that  such signatures  are  of  the defendant 

himself. Therefore such claim of the defendant that he has not signed in the 

lease-deed and his signature has been forged does not stands substantiated. I 

have given my anxious consideration to the report of the expert vide Exhibit-

X which go to state that  the questioned signatures marked Q2 and Q3are 

similar to the specimen signatures S1 to S3. The Defendant No.1 has also not 

challenged the report  of  the experts.  Hence under  such circumstances  the 

opinion of the experts can be taken into consideration to ascertain the fact 

that such signatures are of the Defendant No.1. Accordingly there arises the 

presumption that such lease-deed has been executed by the Defendant No.1 

in favour of the Plaintiff No.1. The other contentions of the plaintiffs that 

many criminal cases are pending against the Defendant No.1 are not issues 

which can determine the merit of the instant case.

11.  Admittedly the said agreement is a un- registered instrument and the 

defendants state that such un-registered documents in light of the provisions 

of  The Registration Act and Transfer Property Act cannot be considered to 

determine, that the suit-premises have been leased out to the plaintiffs and the 

plaintiffs are tenants under the defendants. The defendants further submitted 

that the plaintiffs at best can be considered as permissive-occupiers. In the 

contrary the plaintiffs submitted that such agreement though not registered 

can be taken into consideration for determining the lease between both the 

parties.  The  plaintiffs  in  their  support   relied  upon   Md.  Azizul  Haque 

Chavidhury and other V. Debendra Kumar Pal AIR 1959 ASSAM 57, J.N.  

Banerjee V Sohan Lal Bhargava AIR 1971 DELHI 243 and Rai Chand  

Jain V Miss Chandra Kanta Khosla AIR 1991 SUPREME COURT 744. In 

all the three authorities the common principle that has been held is that, an 

un-registered lease deed can be used for ascertaining any collateral matter. It 
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has already been held in  J.N. Banerjee V Sohan Lal Bhargava AIR 1971  

DELHI 243 that  the  lease  deed  could  not  be  looked  into  as  it  was  not  

registered,  although  it  was  required  by  Section  107  of  the  Transfer  of  

Property  Act  and  Section  17  of  the  registration  Act,  to  be  compulsory  

registered.  It  could  not  be  received  in  evidence  for  proving  the  letting  

purpose. It cannot be gainsaid that a lease deed is required to be registered  

under Section 107 of  the Transfer  of  Property  Act  and Section 17 of  the  

Registration  Act.  The  deed  marked  ‘C’,  being  an  unregistered  document  

cannot be used to prove the existence of the lease, which is a transfer of the  

right to enjoy such property for certain time for consideration. Section 49 of  

the Registration Act, property and required to be registered may be received  

as evidence of any collateral transaction not required to be effected.    

12.  Accordingly  in  the  instant  case  the  said  lease-deed  though  not 

registered can be taken into consideration for determining collateral issues as 

regards the said lease. The same instrument may be admitted as evidence of 

collateral facts that is for any purpose other than that of creating, declaring, 

assigning,  limiting  or  extinguishing  a  right  of  immovable  property.  As 

against the claim of the plaintiffs for a lease of fifty years the defendants 

pleaded through their written-statement that they are filing a separate suit for 

eviction  of  the  plaintiff  from  the  suit-premises.  The  defendants  further 

pleaded that as a goodwill gesture the Defendant No.1 allowed the Plaintiff 

No.1  to  use  their  outhouse  to  run  his  PCO  business  without  any  rent. 

Moreover, Defendant No.1 deposed in his cross-examination that he did not 

take  any  steps  when  the  Plaintiff  No.1  did  not  vacate  the  suit-house. 

Accordingly the conduct of the parties shows that there exists a landlord-

tenants  relationship  between  the  parties  and  in  the  absence  of  anything 

contrary to the finding of the experts opinion there arises the presumption 

that the suit-house was given on lease to the Plaintiff No.1. Independently of 

the lease-deed the circumstances of the case go to show that the plaintiffs are 

the  lessee  as  regards  the  suit-property.  Admittedly  the  plaintiffs  are  in 

possession of  the suit-premises.  Although creation of  the lease agreement 

cannot be determined as the same is not registered, yet the circumstances of 

the case go to establish a collateral fact that there was a relationship of tenant 

and landlord between the plaintiffs and the defendants. The defendant also 

relied upon Anthony Vs K.C. Ittoop % Sons And Others (2000) 6 Supreme  
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Court Cases 394 wherein it has been held that When lease is a transfer of a  

right to enjoy the property and such transfer can be made expressly or by  

implication,  the  mere  fact  that  an  unregistered  instrument  came  into  

existence would not stand in the way of the court to determine whether there  

was  in  fact  a  lease  otherwise  that  though  such  deed. Accordingly  the 

principle laid down in the instant authority is, whether a lease otherwise than 

such  deed  has  been  created  or  not.  Although  such  deed  has  not  been 

registered  yet,  the  factual  circumstances  of  the  case  go  to  show that  the 

plaintiffs  were  the  lessee.  Hence  under  the  circumstances  of  the  case  the 

plaintiffs can be held to be the lessee of the suit premises and accordingly 

they cannot  be evicted without following the due procedures of law. The 

plaintiffs are also entitled to permanent injunction until they are evicted by 

following  the  due  process  of  law.  No  other  reliefs  are  warranted  in  the 

present circumstances of the case.

 Accordingly these issues are decided and go in favour of the plaintiff.

13. Issue No. 1 and 2: Under the present circumstances of the case these 

issues can be taken up together for better appreciation of the case. On perusal 

of  the  pleadings  and  on  appreciating  the  evidences  on  record  and  other 

documents, it is evident that the suit is maintainable. Moreover it reveals that 

there  is  cause  of  action  of  the  suit  as  the  pleadings  contain  the  fact 

constituting the cause of action.

 Accordingly these issues are decided. 

14.  ORDER
 In the conclusion the suit is decreed on contest with cost.

The plaintiffs are the lessee of the suit-premises and are also entitled 

to permanent injunction until they are evicted by following the due process 

of law. 

No other  reliefs  are warranted in  the present  circumstances  of  the 

case

 Prepare decree accordingly.

   Given under my hand and seal of this court on  30th day of May,  

2013.
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Naguib Ahmed
Munsiff No. 3, Kamrup,

Guwahati.

APPENDIX

Plaintiff’s Witnesses

1. PW-1: Syed Sahidul Islam 
Exhibit-1 : Lease Deed dated 05.01.2004
Exhibit-1(1), 1(2) and 1(3) : Signature of Defendant No.1
Exhibit-2 : Report dated 03.09.03 of Dispur P.S.
Exhibit-3 : FIR dated 25.08.02
Exhibit-4(1), 4(2) : Bills of PCO
Exhibit-5(1) to 5(6) : Memos of construction.
Exhibit-6(1) and 6(2) : Memos of electrical goods.
Exhibit-7 (1) and 7 (2) : Bills for purchase of furniture

2. PW-2: Md. Mukibur Rahman   

3. PW-3: Usuf Haq.  

4. PW-4: Nur Mohamad

5. PW-5: Giasuddin Ahmed 

6. PW-6: Kaji Nekib Ahmed 

Defendant’s Witnesses

1. DW-1: Raifuddin Ahmed    
Exhibit-1 : Certified copy of the sale deed bearing Deed No.7159/03
Exhibit- 2 : Revenue tax receipt.
Exhibit-3 : Tax paid receipt.

Naguib Ahmed
Munsiff No. 3, Kamrup,

Guwahati.
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