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Assam Schedule VII, Form No. 132                                                              

                              HIGH COURT FORM No. (J) 2

                   HEADING OF JUDGMENT IN ORIGINAL SUIT.          

            IN THE COURT OF MUNSIFF NO 4. AT GUWAHATI. 

                                 DISTRICT- KAMRUP     

                              Title Suit Case No. 499/2010

 Present:                                                                        Nabajit Bhatta. AJS.  

                                                                                                MA. LL.B.

                                                                                      Munsiff  No 4, Kamrup

                                                                                                 Guwahati.

21 th day of May, 2013

M/s Panchi Carrying Agency                                             ................. plaintiff

-Vs-

 North Eastern Frontier Railways and ors.                           ............ defendants. 

                                                              

The suit is coming for final  hearing  on  05.04.2013, 6-05-2013  in the presence 
of:

Sri .T. Baidya.                                                          :Advocate for plaintiff. 

Sri S.N. Choudhury.                                                : Advocate for  defendants.

               and having stood for consideration to this day, the court delivered the 
following Judgment.        

JUDGMENT 
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                   (This suit is for declaration and recovery of money) 

1. The plaintiff  M/s Panchi Carrying Agency represented by its proprietor Smt. 
Jyotsana Patowari has instituted this suit against defendant no.1 North Eastern 
Frontier  Railways,  Maligaon  represented  by  its  General  Manager,  defendant 
no.2 Chief Commercial Manager N.F. Railway and defendant no.3 Chief Claim 
Officer, N.F. Railway. The plaintiff’s case in brief is that plaintiff is a registered 
sole proprietorship concern having business of Car rental on hire basis, having 
its office at Tarun Nagar, Guwahati.  That on 30-05-2001, an agreement bearing 
no.  C/555/75/NF/Pt.-iiiA  was  entered  between  the  plaintiff  and  defendant 
railway represented through Chief Commercial Manager for running of Maruti 
Van bearing no. AS-25 A/7280 on hiring for the cause of CCM/N.F. Railway 
and his authorised officer for the period of one year. The plaintiff maintained 
log  books  to  record  the  running  of  vehicle  and  which  was  signed  by  the 
concerned  officer  of  the  defendant.  That  from the  beginning  the  defendants 
exceeded the terms of the agreement and took excess service beyond the terms 
agreed upon. The vehicle was supplied on 12-04-2001 and defendant utilised the 
service but agreement for supply of vehicle was entered on 30-05-2001 without 
reflecting the retrospective period of utilisation. Initially till 29-11-2002 it was 
agreed upon that the vehicle shall be utilised for 15 days per month, however the 
defendant utilised the services for 25 to 26 days a month. Even after plaintiffs 
repeated requests defendants did not enhance the period of service until 29-11-
2002. The defendants did not release the bill on the basis of running of vehicle. 
Subsequently  on 30-11-2002 letter  was  issued by defendant  no.2 stating  the 
plaintiff that paper is under process for payment of additional km run. Later the 
period of  service was enhanced to 22 days per month however, plaintiff vehicle 
was  continued  to  be  utilised  for  25  to  26  days.  The  bills  always  remained 
pending. That till 30-09-2005 defendant utilised the service of plaintiff’s vehicle 
however, all of a sudden discontinued the services in violation of the terms of 
the agreement whereby one month’s notice was to be served before termination 
of service. Huge losses were caused to the plaintiff and the bills from April 2005 
to August 2005 were part paid by deducting a major amount without assigning 
any reason. The defendants have failed to make the payment in spite of several 
requests of the plaintiff. The plaintiff sent legal notice to the defendants on 28-
05-2008 for  early release of  the pending bills  to which the defendants  have 
replied  that  security  amount  of  Rs.  10770  is  to  be  released  but  there  is  no 
outstanding amount  due. The total amounts due for payment on the basis of 
exceeding 16,048 km is   Rs 1,23,569/- and deducting amount of Rs 41,520/-. 
Total amount is Rs1,65,089/-. So, the plaintiff prays for the declaration that the 
defendant  is  liable  to  an  outstanding  amount  against  the  execution  of  work 
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against  the  agreement  dated  30-05-2001  and  prays  for  recovery  of  the 
outstanding amount of Rs 1,65,089/- along with interest. 

2. The defendants have contested the suit and filed written statement. They have 
contested  the  suit  on  the  ground  that  the  suit  is  false,  frivolous  and  not 
maintainable.  The  defendants  admits  the  agreement  dated  30-05-2001   but 
denies that the vehicle was used prior to the execution of agreement. Para 5 of 
the contract  agreement  speaks  on an average  the  vehicle  is  expected  to  run 
between 50 to 120 km per day for 15 days a month. However if on some days, it 
goes beyond this no extra claim for running more than the above km will be 
paid by the railway. The defendants admit  the receipt of legal notice and denies 
that any amount is due to the plaintiff except the security amount.   

After consideration of the pleadings, the following issues has been formulated.

                                                    ISSUE  S  

1. Whether  there is a cause of action for  the suit?

2. Whether the suit is maintainable in the present form?

3. Whether  the defendant executed the terms of agreement with the 
plaintiff and took excess service from the plaintiff?

4.  Whether  the  plaintiff  is  entitled  to  recovery  the  recovery  of  Rs 
1,65,089/- from the defendant?

5. To what other reliefs the parties are entitled ?

3.   In  the  instant  suit  the  plaintiff  has  examined  one  witness,  similarly  the 
defendants  have  also  examined one witness to proved their case.. Plaintiff  has 
also exhibited some documents.

I have heard argument advanced by the learned counsels for the both parties.

   DISCUSSIONS, DECISIONS, AND REASONS THEREOF:

Now let me discuss the materials on record and try to arrive at a definite finding 
as regards the issues in this suit.

 ISSUE NO. 1: 

4.In the instant suit the plaintiff has alleged in the plaint that the defendant took 
the vehicle service from the plaintiff vide an agreement dated 30-05-2001 but 
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failed  to  pay  the  outstanding  amount  against  execution  of  work  against  the 
agreement dated 30-05-2001 and subsequent subsidiary agreement entered into 
for  extension of  period from time to time.  On the other  hand the defendant 
stated that all dues have been paid to the plaintiff and no other amount is left 
due  except  the  security  amount  of  Rs  10,000/-  which  will  be  payable  an 
execution of the certain formalities. 

5. The  PW-1 has also deposed in his evidence that the defendant is liable for 
outstanding bills for excess run of the vehicle the agreed distance. But the DW-1 
has stated that as per paragraph  5 of the Agreement, no extra claim for running 
more than 50-100 Km in average shall be paid by the railway  authority. On the 
above discussions , I am of considered opinion that there is sufficient cause of 
action  for  this  suit  as  there  are  several  points  of  dispute  of  dis-  agreement 
between the parties.

 DECISIONS: Accordingly this issue is decided in favour of the plaintiff.

ISSUE NO :2 

  6.  The  present  suit  is  for  declaration  that  the  defendant  is  liable  to  an 
outstanding amount of Rs 1,65,089/-  against an agreement between the plaintiff 
and the defendant. The suit is valued at Rs 1,65,089/- for jurisdiction. Court  fee 
has been paid in full. The suit is within the period of limitation. The plaintiff has 
filed the Agreement dated 30-05-2001 and the subsequent agreements executed 
by plaintiff and defendant. Hence the present suit is maintainable in the present 
form. 

DECISIONS: Accordingly this issue is decided in favour of the plaintiff.

ISSUE NO : 3&4: 

 7.  In  the  instant  suit,  the  plaintiff  and  the  defendant  had  entered  into  an 
agreement dated 30-05-2001for running of  a  Maruti  Van on hiring for the use 
of  CCM/N.F  Railway  and   the  Chief  Commercial  Manager,  the  Authorised 
Officer  for  a  period  of  one  year.  One  of  the  terms  of  the  agreement  i.e. 
Paragraph 5 provides  that the vehicle is expected to run an average  between 
50-100 km a day for 15 days in a month, however some days it may go beyond 
this and no extra claim for running more than the above kilometre in average 
shall be paid by the defendants, there by meaning that no claim for run above 
the average km would be entertained. 

 8. PW-1has exhibited the contract agreement w.e.f 30.11.2003 to 29.06.22004 
which is Ext -6. This sub-contract agreement no 6/555/75/UF/pt iii (A). CCO/4 
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dated 11-05-2004 stated in paragraph 4 (b)(2) that cost of fuel/ petrol will be 
paid by the Railway @ 1 litre per 12 km and paragraph 4(b)(2) stated that the 
bill will be charged on the actual run km of the vehicle.

 9.  PW-1 stated that the defendant had been utilising the vehicle more than the 
agreed  days  per  month  without  modifying  the  agreement  for  enhancing  the 
period of  running the vehicle of  the plaintiff  and according the plaintiff  has 
prepared the bills on the basis of actual run of the vehicle since the year 2001. 
The PW-1 also admitted that in Ext-1(c), it was written that no extra claim made 
for running more than 50-100 km per day but he has filed the suit for claiming 
the  extra  running.  The  PW-1  also  admitted  that  though  he  claim  for  extra 
running but he is not entitled for extra running.

 10. Though the plaintiff claims of  Rs 1,23,596/- for excess running of total 
16,048  Km till 29-11-2002 but no log Book could produce to prove the extra 
running.  Similarly  the  plaintiff  raised  bills  for  the  month  of  April,2005  to 
August, 2005 but the defendant deducted the amounts of the bills by reducing 
the actual  kilometres of the vehicle but in evidence the  plaintiff   could not 
produced the Log Book to proved the running of  the vehicle  as  claim.  The 
defendants  stated that deduction  of the bills were informed to the plaintiff time 
to time. For the month of April, 2005 the plaintiff claimed bills for 1623 km but 
actual run of the vehicle  was 826 km. In the Month of May the plaintiff claimed 
for 1512 km but vehicle run 892 km. In the Month of June, 2005 the plaintiff 
claimed for 1510 km where the vehicle run   891 km. In July, 2005  the plaintiff  
claimed for 1419 km but actual run was 910 km. In August,2005  he claims for 
1405  km but  actual  run  was  986  km.  The  plaintiff  could  not  produce  any 
document  except  the bills  to prove his  claims.  On other  hand the defendant 
produced the document i.e. the register maintained by the defendants,  of the 
actual km run by the vehicle as per log Book. Which was duly signed by the 
driver of the vehicle.

11. So, the DW-1 denies this liability and deposed that it is liable only to the 
extent mentioned in paragraph 5 and beyond it. After the above discussion I am 
inclined to  hold that  as  per  Para 5 of  the  Agreement  dated 30-05-2001,  the 
defendant is liable to the extent of 100 km per day and not beyond it. Plaintiff 
can not claim for the excess kilometre run since 30-05-2001 till 30-11-2003. But 
the parties made an alteration in the terms of agreement in contract agreement 
dated  11-05-2004  for  the  period  30-11-2003  to  29-06-2004,  by  which  the 
plaintiff  bills will be charged on the actual run kilometres of the vehicle. And 
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that cost of the fuel /petrol will be paid by Railway authority @ 1 litre per 12 
km. 

12. On the basis of the above discussion, I find that the plaintiff has failed to 
prove the excess km run by the vehicle and violated the terms of the conditions. 
Similarly the plaintiff  has failed to prove the outstanding amount  due to the 
plaintiff by the defendants as claim. 

DECISIONS: Accordingly both issues are decided against the plaintiff.

ISSUE NO 5: 

As the issue no 3&4 are decided against the plaintiff the plaintiff would not 
entitled any relief.

ORDER  

           The plaintiff’s suit is dismissed on contest with cost.    

            Prepare the decree accordingly.

           Given under my hand and  seal of this court on this day of 21 th   May, 
2013.

                                                                                                 Nabajit  Bhatta

                                                                                         Munsiff NO 4, Kamrup

                                                                                                       Guwahati

    APPENDIX
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Exhibits Of the Plaintiff

Exhibit-1: is the Original Agreement dated 30-05-2001

Exhibit-2: is the Original Agreement dated 21-10-2002.

Exhibit-3: is the Original Agreement dated.02-01-2003

Exhibit-4: is the Original Agreement dated. 18-06-2003.

Exhibit-5: is the Original Agreement dated. 19-09-2003

Exhibit-6: is the Original Agreement dated 11-05-2004 

Exhibit-7: is the Original Agreement dated 10-03-2005.

Exhibit-8: is the Original Agreement dated.16-06-2005.

Exhibit-9: is the Original Agreement dated. 28-09-2005

Exhibit-10: is the Original Agreement dated 03-06-2006.

Exhibit-11: is the statement-cum-bill  dated 31-12-2001

Exhibit-12: is the letter dated 30-10-2002.

Exhibit-13 &14 : are the representation filed on behalf of the plaintiff. 

Exhibit-15: copy of the legal notice.

Exhibit-16: is the letter dated 23-01-2009. 

Exhibit-15: copy of the legal notice.

                Exhibit-16: is the letter dated 23-01-2009

                  Exhibit-17:  is the application under RTI. Act

 Exhibit-18: is the letter dated 12-08-2010. 

 Exhibit-18 (2)  to  18 (6) : are the copies of bills.

 Exhibit-18(7): is the log books supplied under the RTI Act.

 Exhibits Of the Defendants
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 Nill.

PLAINTIFF WITNESSES

                 PW I – Smti. Jyotsna Patowary.

DEFENDANTS WITNESSES.

DW-: Sri Dandeswar Thakuria.

.
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